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= BE 822 2
— ~TIEEARHE | 3R
A NFEEARE 2 fEF] (grundrechtsgleiche Rechte )
B (EVAIVAREELEA ) - H 92~98 (2003 4F)
1. FARER]
1.1 THEORHE | 5% % 887~18 & 21 (HIEEHHE)
1.2 TIEEANE | =FE 822  THAEHRHEF | (1
FERE )
FEAML 3 BTSSRI EARER| DL B ARER
2. HIER T RORNE | BIRE T IERANE ) 2 TSRS
Z SR
3. i " AEH g TS A A S &
4. TIEEARE | ARERR TEE R, (CF fE5499)
— Wﬁjﬁﬁﬁéﬂiﬁéj G
B 2B (BARYIBEERIEZ ZTHS - DEEE
+ Ay ) EEINIRE (BT ~ AR ARECRRE-- DL
BEARTIBRRE 2 (RIE Rrh0s ) » H 18~48 (2005 410 H)
1. WEEGK (822) S1EMHFAARILYIEE (BARE) 22
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2. MBI B B 2 B FER]
3. TREFHESHER (BEEWEEREY) MmN
Cuniversality ) & (fEARTERILZ) " RAEEM
( inviolability ) - m T E 5 &L R E
(verfassungsschutzwiirdige ) (7RE[] » B EAAEEE ) &
4. 78 " A EH ST AR |
r;&ﬂ%@ﬂ’ﬁfﬁz&ﬁéz&% |, Cunenumerated fundamental rights )
| GER - (BUNESAFGEKEAE 2 » N SE
R BEER TG (AR Bl E ) FhE 0 B
261 DI (H 274~279) (2007 £ 3 H )
1. TERHE | iIRES
1.1 BRRERTEE T EAHE | (droit fondamenteau, Grundrechte )
FEAE R A RS 2 2 BB ARG IR (positive
protection) Y AFE
111 &8 B3 T BAN (et b ok EEA
)\%ﬁ@;ﬁéﬁ/\% ;
1.1.2 = LR > T AR | JvEEA L E AR IrHE

(binding provisions)

FEKRHE R B &P (RN :*%jzjiﬁé) ;
FTEAKE | BRERER > WEREENTERR
1.2 EEIFrEE T AAHE | (fundamental rights) 7545 - %IB%
"EREAN—VUIAREBEUEHIEE AN H B ER &
ARIFEH] | BB AIMEF] (the rights implicit in those
“fundamental principles of liberty and justice that lie at the
base of all our civil and political institutions”) ( Hebert v.
Louisiana, 272 U.S. 312, at 316 (1962) ) ; =kf5
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Hsie TRk R 2R ] A TR S HIHER] |, those rights
“implicit in the concept of ordered liberty” ) ( Palko v.
Connecticut, 302 U.S. 319, at 325 (1937) ) - #£[it: »
1.2.1 =P T EAE ) RAEEEW
Bt et « iR T EARE | AURER] IR DL
FIMEBEIGIER S — GRS\ (BiEEAT A
HHE ) R REEERRSE - RS2
HefEHIAE T AREMRER ) VMR > Rng T AAAHE
SREYIE T RERRER ) WIREF > JRe] Ry T EEARE -
122 RERG REERAGIR . TEARE I 3
BRI A AR ST T AP RERIE M E A E
~Z BEE % | ( the importance of the right to the
autonomy of the individual ) - {51411 :
Griswold v. Connecticut, 381 U.S. 479, 485 (1965) :
"R AR PRIE A 2 (penumbra) LAl
i T FERLAYHEAS (zone of privacy ) |5

Planned Parenthood of Southeastern Pennsylvania v.

Casey, 505 U.S. 833, 847 (1992) :
"EARHEAE A B HrYEER (arealm of
personal liberty ) » EXRFAESS A 50 T 8% HEH ZAZ00
TIRE BB - B3 - TR FR
FARIME S AYRER] | (the right to define one’s own
concept of existence, of meaning, of the universe,
and of the mystery of human life ) -

A 822 BEERE BN BREAAHE AR > AT

JELL THRAHYESARE | (fundamental rights) AR » JRE[ -
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FERTHHRTEEBR? 22 0(E(E - B R TSy
FOEEN > SR EZ - MIEERE - I
2.1 FAREFAN FRER T FEREN o R ERSEAR B

FIEHE - (EREAREZ S RET B LUIEAREE R
x T EBUERY ) 80 T HBIREA o AFERRBIZRE 1T
HEAERERGER  MWHETHEZM -
22 (K) EE#EE (BEMERE) TAlRL ) BAMER > 1E
5 5E - (A institutional competence [f25 self-restraint )
2.3 BAFEERE " RIBZRAFARE | Frk 2 IR -
ERERA EREDL TR ) (%) &
24 EEEBEELERT ot "HEH, RS
Cf. B 721 (GREERFH RS A EERSE)
N =nrEs
&\~ [EFLHE (right to privacy)
— ~ SR
1. Bhs (WEL) FERLZZ[EFERA (physical/ local privacy )
= BRI ABETA N B 88 R HAE T 2 2]
1.1 B - JREE[ERE - NS ~ BBAR ~ #5
AMEESR A (SR - W% MmAEE
1.2 (R %% ¢ solitude (J&EZ) , intimacy (FA)
2. F7EREFL (decisional privacy )
ER{E A\ VS AERE (it A s ) S e ($Ed)) #E
2.1 Right to make “intimate and personal choices”
2.1.1 A5 4R (reproductive rights )
RN
Griswold v. Connecticut, 381 U.S. 479 (1965)
F=HH%E{% aright to prevent conception (a right to
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act = positive freedom) =\ a right to privacy in the

14™ Amendment sense (a right against government
snooping = negative freedom)
"FERAME (abortion right )

Roe v. Wade, 410 U.S. 113 (1973)

“the Fourteenth Amendment’s concept of personal

liberty...encompasses a woman decision whether

or not to terminate her pregnancy.”

Vgl. FEE T HERA A LEEZE | (BVerfGE 39,1 -

Schwangerschaftsabbruch | ) : " {{tEEATESE —(5REE

TIAEAHIRUE o TR B R A R ORE AR
i o L ARRBE A EAABE R AR HH] » A

PR E AN EHTRIR EEAYT @R - EF

BFEN. . B IRE R E RN EEE R

FEAREFL R TE AEd - WERBEIREL

AT LLOREE - 5 2 DK Bt A IRENR

F o L AEERARABEERFET o UIEEEEAR

B &R st E R - HEES > A

A EREREANRF T EARSNEE - B

NV Y A an B - g — D) HAt B ACHERY AT

FEfRE -

"=AERE (right to die)

Cruzan v. Director, Missouri Department of
Health, 497 U.S. 261 (1990)
The S. Ct assumed, though it did not actually
decided, that competent people have a

} Opencoursenare
ses. Tu SRR AR



(BEEEL -

BAHEL) 2016

constitutional right to refuse or discontinue
lifesaving treatment.

Washington v. Glucksberg, 521 U.S. 702 (1997)
A state law against assisting suicide did not
violate the Due Process Clause.

2.2 HILEZEFE (the right to one’s own identity )

The ability to define who you are and who you want to be

in the world.
2.2.1 1R (sex) /sexual identification

Transsexual Case I, 49 BVerfGE 286 (1978)

(The Constitution protects the dignity of a person as
he understands himself in his individuality and
self-awareness. This is connected with the idea that
each person is responsible for himself and controls
his own destiny. Human dignity and the
constitutional right to free development of
personality demand that ones civil status be
governed by the sex with which he is psychologically
and physical identified.)

Goodwin v. United Kingdom, 22 EHRR (2002)

(Goodwin is a post-operative male-to-female
transsexual. Her claim against colleagues for
sexual harassment failed because she was considered
to be a man at law. Her request for a new ID that
would reclassify her gender was rejected by the
government. This case raise the issue whether or

National Taiwan University
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not the respondent State has failed to comply with a
positive obligation to ensure the right of the
applicant, a post-operative male to female
transsexual, to respect for her private life, in
particular through the lack of legal recognition given
to her gender re-assignment. The very essence of
the Convention is respect for human dignity and
human freedom. Under Art. 8 of the Convention in
particular, where the notion of personal autonomy is
an important principle underlying the interpretation
of its guarantees, protection is given to the personal
sphere of each individual, including the right to
establish details of their identity as individual human
beings.)
2.2.2 MA{EE (sexual orientation )
2, 232
2.3 HERE{% (intimacy)
2.3.1 FpE (family)
Moore v. East Cleveland, 431 U.S. 494 (1977)
(a constitutional right to family integrity )
2.3.2 LS (intimate partners )
Loving v. Virginia, 388 U.S. 1 (1967)
(Under our Constitution, the freedom to marry, or

not marry, a person of another race resides with the
individual and cannot be infringed by the State. )

Bowers v. Hardwick, 478 U.S. 186 (1986)
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The S. Ct. upheld the constitutionality of a Georgia
sodomy law criminalizing oral and anal sex in
private between consenting adults when applied to
homosexuals. The right to privacy did not protect
homosexual sodomy.
J. White dissent asserted that the essential meaning
of the right to privacy was the freedom to choose
what form one§ intimate sexual relationships should
take. (Cf. F#5 554 H{T/EEH)

Lawrence v. Texas, 539 U.S. 558 (2003)
The question before the Court is the validity of a
Texas statute making it a crime for two persons of
the same sex to engage in certain intimate sexual
conduct. The petitioners are entitled to respect for
their private lives. The State cannot demean their
existence or control their destiny by making their
private sexual conduct a crime. Their right to
liberty under the Due Process Clause gives them the
full right to engage in their conduct without
intervention of the government. “It is a promise of
the Constitution that there is a realm of personal
liberty which the government may not enter.” Casey,
supra, at 847. The Texas statute furthers no
legitimate state interest which can justify its
intrusion into the personal and private life of the
individual.
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P75 554 SRR
HARE [ "7 A EREEAZ AEER 5
B2 Bif% - U5 E R E RS KB NS AT
Ry MEREES T RFE - A iEH SRk
Fe AR Ze 2 A T 2as2 PRl | -
It FMMEEZ T REZEERE?
B L [EIEAE AT T EAKE 2
2.4 {R[E > 7A%% ¢ intimacy, autonomy
. &ef[EFL (information privacy, informational privacy)
EiREARELMRE (informational self-determination & the
right to anonymity )
Control over the Access to personal information,
The claim of an individual to determine what information
about himself or herself should be known by others
3.1 {H AEFRL (personal data/information ) 7 % &E ~ BRI -
IR (4858)
EEEZE 83-(1)
e EE 82-(1)
3.2 HUEMEE N E R (sensitive personal data/information )
e R FIH (485
B - EREER - BFEER
3.3 &A% ¢ anonymity, reserve
. A7 FBEFL (proprietary privacy )
Appropriation and ownership of interests in human
personality
Ex B~ #E% ~ MEFEZ [ - UamtE
— NEBTAMEE EN R (RSB ERE)
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(O 7 e B LA A > el (% 2
—~ UK. WC
88 (respect for private and family life)

8.1 Everyone has the right to respect for their private and
family life, their home and their correspondence.

8.2 There shall be no interference with the exercise of this
right except such as is in accordance with the law and is
necessary in a democratic society-

.1 in the interests of national security or public safety; or

.2 for the prevention of disorder or crime; or

.3 for the protection of health or morals; or

4 for the protection of the rights and freedoms of others.
813 (rights in respect of marriage)

13.1 Everyone of marriageable age has the right both to
marry and to found a family.
HISTER A AGGE - R AE

13.2 No marriage shall be entered into without the free and
full consent of the intending spouses.

SRR EEANZBEHAE D ZFHE

13.3

.1 Spouses have equality of rights and responsibilities as
to marriage, during marriage, and at its dissolution.
BV E

.2 In the case of dissolution, provision shall be made for
the necessary protection of any children.
AT I i DR 1 2L
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30 ( EAEAANE)
13.4 Every child has the right to such measures of
protection as are required by their status as a minor, on
the part of their family, society and public authorities.
RERFEFUIEZHE ~ HEBAET 2 (o ﬁ@
=~ Checklist/ I1l. Fundamental rights
G Freedom of privacy, home and correspondence,
protection of honor and reputation
IV. Political, Social, Economic and Cultural Rights
C. Social rights
1. Family rights
a. Right to marry and found a family
b. Marriage only with free consent of intending spouses
c. Equality of rights and responsibilities between spouses
as to marriage, during marriage and at its dissolutionﬁ@
/g~ ICCPR
817 (The right to respect of privacy, family, home and
correspondence, and protection of honour and reputation)

& General Comment No. 16 (1988/04/08) m
i~ FRE
1. B 293 (EfBAAEZ G ) sSTHNEFZ
7~ I~ WEERL [T IR
2. f#52 535
"EEMRE N FEL. . N E AT R B A S 2
& T REARTEHEE - MEEKEUESEE
$E

O FE CREAE, (Ri5? T 5 ZERBRL, 2
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3. FE5 585 fEfEEIEE [17]

U FEALFERE EE AR SCF 2R 2 FERT] MR A B R B
TR A T RS R SR NI By e A A E AR 2E
BENNUINEE - EIN = Eer iR =R Yy 2 NI
TR FARER] » T A R (RS A
0 J15% ~ EH=THEFERESE) |
O Carer (AR %8 M6 (dictum) ?

4. T2 603 (fRFESD)

PR E N B FEEHIEANER 2 BB S JoiRE A
RAEREREEE SR « RAEAREESEN - FEs
DMerfE T = ~ [mfa] AFGEE 2R ERE - WitRIE A BREE(E A
B2 (R A RIZR B2 R B Rl e akeE a2 B IERE -
O st faigt s 2
Cf. "HEE | [10] : M7 T pEER. ) [5] : =T T filE

FREER, ) [49]
SR (REEFEER REETSE-- IERERGl
JEE | AR ) > B (AR HR IS ) SN (T
i) BH581 L (H 646~658) -
5. 5 689
HEE] T ARKREESEBR ALY —RiTEE

H o IV EES -+ RriRkE - A RBEFRHMEERIEM TS
BUEE—ERTZTEIE B (RIS A = A9t ES
) BT E R EE A -

FHEE] | 2FHE GLEHFEEE §89-2)) MRl
BB (30%) ZITEESE (BHE) BEE 8§22 Frism
Z T REEH ) 2
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OYitAmE TN B % 811 FriniE T EiEE |
eEL 822 iRl T —fRfT REH, ?
Cf. B 699 SIEm REE (M EZES A FEERE)
"EEAHR ) BNEESE R REZ T AT R
B 1 T TEI A (BIES S RACE TR R T
FHHVEH) AIREESHORATREZ T EBIEEH

Z ~ Af&FE (right of personality )

—_— N

Hefe (anafié)

1. B 399

R T S ) 2 an B EEES T2k
Pt PRl
OF " AatE , BEAWE (§22) Frfps 0

2. TE5 486

IBENERS > TG IMEEE

3. H¥5- 664

VB IES SRS A BUEd VRS
FEFERT ) RO SR — TR T HOE S VAR
(LB BT VMBS | #UE » BRI b2 s R
TV EAB BB » ARFEESE =2 EEIEAT - 7R
HEES T RE D EARBECEERE

- BT

&y 656

BEiE [1] " RS E A BRI RS 2R
RER AR > 2R TR
HiE [8] 1T ERFHUE S EAEERE AR - DIREH
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FANZAFEHE
=~ &K
Ty 587 MRS
P TLOERIHIMGACR - T HEE T H R - 1K
BT CZ NASHE - JEAZEA IR -

B~ SR E B & FRERIE

— BT 242 (BNHREZE)
=L 822 frlE " RIEAVE M M@k % > EIEEEEE 2
i (RIESEEEm) ZEBY

T FEF362 & FEF 552 (— R —FEBEWFIE v. SHEEE)
FAMRIE N REEEE R s B #HE  SFFISN

= ~ FEF 554 (BWHIE v. WiTREH)

VY~ FEF 372 (BT v. ARSERL)
M5 EERF Ea R S BT Re A 212 MARE AR
B A\ B 0 Bl T R EEEZER ) Bl R
FHHIHEAS

i~ B 502 (e B HIEZ fr i PR
R §1073 RENUCE S 2 FHRIERNIICEE 1%
DAl > K 81079 2 1 RS 81073 FHA 2 HAE
FERBlfREERS  RERFLEIT - BN IRZERT O
5 BEVARIE AR B B 2 B 5 WK - A6

Gh e
OF s " E AR AREH ) S T WEEH, 2

-~ BUFEERABAEE K (right of access to government information)
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— ~ THIAYRERT] S (right to know) =J&ZX
Ham H H#E— EillzawtE (WEAB— E3HA6)
—~ UK. WC
§28 (access to official information)

28. 1 There is a right of access by the public to the
information held by any public authority performing
functions with respect to the government of the United
Kingdom, a nation or a region, or to local government.

28. 2 This right is subject only to such limitations as are
prescribed by law and are necessary in a democratic
society-

. 1 for the protection of national security;

. 2 in the interests of law enforcement or the prevention
and detection of crime;

. 3 for the protection of personal privacy, legal privilege
or commercial processes or transactions;

.4 to enable a public service to perform its constitutional
functions or a public authority, when acting in the
capacity of regulator, contractor or employer, to
perform its functions.

28.3 Act of Parliament shall-

. 1 prescribe the procedures to enable the right of access
to official information to be readily exercised and
enforced; and

. 2 make provision for the appointment, powers and
procedures of a Parliamentary Commissioner for

National Taiwan University
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Information.
28.4 The Commissioner-
1 shall investigate refusals of access to official
information and complaints of delay or obstruction in
the granting of such access; and
. 2 may require public authorities to give access to official
information or to compensate for unwarranted delays in
giving such access.
8§29 (use of official information)

29. 1 Any person required by law to provide information to
a public authority shall be informed of the purposes for
which that information is required.

29. 2 Any information so provided shall be used for those
purposes only.

29. 3 No such information shall be communicated to any
other public authority unless-

. 1 that communication is authorized by law; and

. 2 at the time the information was required, the person
from whom it was required was informed that it might
be communicated to the other public authority and of
the purposes for which it might be used by that other
public authority.

29. 4 Paragraph .3.2 does not apply where the
communication of the information is sought for the
purposes of investigating fraud or crime.

=~ BF 532 (MEEREEMFEIRERE)
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EETEREBRET - BUFA AR ENARE PSR
ON )\ Rtk I s - A AATHER] 2

B ~ oAt
— -~ FEE 204 (GENEEERENSZ EH)
O " RIS A S T ASEH, ?
— BT 503 (—HRHE TR & RHEIEEL—)
= BT 576 (ZYHEH)
1252 580 (HHH =L ARG FRAEHIF - BRASPR IR
i R S R R R S BB 1 %%ﬁm
LY E R B RE 2 R sk FE SRS B
B A T FZ#%E%&#ﬂ&Ahiiﬁzai
(ST IR
T 643 (HLEH)
B3 716 (FLYEH v. FlzafEZe)
O "zzaya, B THiERE, 22
Vg ~ BRIEHE ?

Cf. FE 426 (2258 5 "HRiFIAER ,» FE—MRAR 2 )
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Ek%gﬁmﬁ%ﬁ OREE T RFTTE TS FR R
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O " BT AN AR ORI EEAE 2 (sH AR
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EFSERE]) ST > (BUNERARERKEAZE ZIT) » U
SER - BAER IR (A Mem e Ts) 5 A |
261~291 (200743 H) -
BREU > (FBERYIBREIRE S ZITER - UEEE -+ 0%
Rl ) WA E > (Tt ~ AL ARECRIE-- DIEEARYI 22
ZRIE R0y ) 0 H 1~65 (20054210 A ) -

Michael C. Dorf, Incidental Burdens on Fundamental Rights, 109
HARV. L. REV. 1175 (1996).

[FR12E1E]
fikiEfET 603 i 2 smit » BIR G el irnd R RHIEIR
JEIEE ?
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|81 Everyone 8.1 Everyone has |
the right to respect
for their private
and family life,
their home and
their
correspondence...o
n the part of their
family, society and

The Institute for Public
Policy Research - { The
Constitution of the United
Kingdom)

P53, 178
(http://www.ippr.org/files/
images/media/files/public

574- . Y ation/2014/01/the-

575, public autho_rltles. constitution-of-the-
28.1Thereisa united-kingdom_1991-
ieltel access by 2014 _1420.pdf?noredirec
the public to the t=1)
ormation held AP 8 © 2016/10/6 -
sc))/ughil fgr them * f’rgrf;m}fg:%fﬁg;% Ex
purposes of 46 ~ 52 ~ 65 iF £ 32 ¢
investigating fraud *oe
or crime.

Freedom of )
privacy, home and Albert P. Blaustein -
Correspondenc& <<Framing the Modern

575 protection of honor Constitution: A
and Checklist) # % & i% 45
reputation...during X {vHE2 % 46 ~ 52 - 65
marriage and at its LM o
dissolution.

575 ?:s;éghgfrégr\ggy, { International Covenant

family, home and

on Civil and Political
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correspondence,
and protection of
honour and
reputation) &
General Comment
No. 16
(1988/04/08)

=11 -
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