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e Freedom

» The state of being free; liberty; self-determination;
absence of restraint; the opposite of slavery. (JFifixH H

# 9z )

» The power of acting, in the character of a moral
personality, according to the dictates of one’s will,
without other check, hindrance, or prohibition than such
as may be imposed by just and necessary laws and the
duties of social life. BLACK’S LAW DICTIONARY 664

(6th ed., 1990) (R b = {0 AT AsigE 1) (RIE
e Liberty

» The “liberty” guaranteed and protected by constitutional
provisions denotes not only freedom from unauthorized
physical restraint, but embraces also the freedom of an
individual to use and enjoy his faculties in all lawful
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ways, acquire useful knowledge, marry, establish a
home, and bring up children, worship God according
to the dictates of his own conscience, live and work
where he chooses, engage in any of the common and
lawful occupations of life, enter into all contracts
which may be proper and essential to carrying out
successfully the foregoing purposes, and generally to
enjoy those privileges long recognized at common law
as essential to the orderly pursuit of happiness by
free people.
BLACK’S LAW DICTIONARY 918 (6th ed., 1990)
» Personal liberty ( A5 B H = i i ZEa T8 B )
» The “personal liberty” guaranteed by Thirteenth
Amend.,U.S. Const., consists in the power of locomotion
without imprisonment or restraint unless by due course
of law, except those restraints imposed to prevent
commission of threatened crime or in punishment of
crime committed, those in punishment of contempt of
courts or legislative bodies or to render their jurisdiction
effectual, and those necessary to enforce the duty citizens
owe in defense of the state to protect community against
acts of those who by reason of mental infirmity are
incapable of self-control. Ex parte Hudge, 86 W. Va.
526, 103 S.E. 327, 329.
BLACK’S LAw DICTIONARY 918 (6th ed., 1990).
» The right or power of locomotion; of changing situation,
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or moving one’s person to whatsoever place one’s own
inclination may direct, without imprisonment or
restraint, unless by due course of law. Civil Rights
Cases, 109 U.S. 3,3 S. Ct. 42, 27 L. Ed. 835.

BLACK’S LAw DICTIONARY 919 (6th ed., 1990).@
O\ & e e T e 2
T 6990 SR A E B I By R EE A
) AGHHE (88) —FEFEBHE (178)) BHH (810)
——fATREE (§22) (2<30#MEEE)
— -~ HHHE
1. JHfE E e B RR H
1.1 JHfiEH (negative freedom) =+ Hilt
( freedom from intrusion/ interference )
o HHIVERS NE =1E BB E Ry 2 B
( choice of action or inaction) —
1.1.1 Robert Alexy: x is free (or not free ) fromy, to do
(ornottodo) z
x is the liberty holder (x fEHMHME Fi8)
y is the obstacle to liberty (y AyH HHAYREERE)
z is the object of liberty (z £ H HRERIERS NE)
Ex. To travel abroad (or not) {7 (Ei&) 2 HH
1.1.2 JE{ERATiEZ B i (legal liberty ) fif5 " ¥t H H |
HEREZ A4 (a negative act, or omission, 141 :
AIESEER - AR W) o x (FAEVEE EAVIRTT
B Ot BER 50 CGEE) BH)
1.2 fEf&REH (positive freedom) = {RECFTAKIMT T2 H
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/1 ( Freedom to act or to pursue in the way he/ she
wishes )

« HERVERS (RE)
=1E £ (simply an act, a single act) —
X might not be able to afford — economic liberty

If economic liberty is a matter of liberty at all, then it
is positive liberty. —
X must be given a suitable entitlement as against the
state, that is, a right to a positive act on the part of
the state, such as state subsidy. (Y& en KIE )
13 A THER, - ReE THEEEH
W BRI 5 SR A (R TS » NI —EH RIS 2
14 TOMREH HEE TEEREH 2T & AR
e TRtz am s (B - JIEE RS
EHfTE (BEBEE=EE) ZAgEk -
2. BHCHHBEREEE
2.1 HieHH
ANBHH (888,9)
JEEEEEH (810=1TENEH)
2.2 FEHEH
FHEH (811)
i E H (812)
SEAEMWER (813)
EgsittHAH (814)
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Bl - ASH T
— ~ AFHHIEE
1 BEEERNASGEH
1.1 UK_WC
§ 2 (right to life) A=dpf

2.1 Everyone’s right to life shall be protected by law.

2.2 No one shall be deprived of life intentionally.

2.3 Deprivation of life shall not be regarded as
inflicted in contravention of this Article when it
results from the use of force which is no more
than absolutely necessary--

.1 in defence of any person from unlawful violence; or
.2 in action lawfully taken for the purpose of
quelling a riot or insurrection.

2.4 No one shall be condemned to death or executed.

83 (freedom from torture ) N ERF HH
No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment.

84 (freedom from slavery and forced labor )

R S saH 558 B

4.1 No one shall be held in slavery or servitude.

4.2 No one shall be required to perform forced or
compulsory labour.

4.3 For the purpose of this Article, the expression
‘forced or compulsory labour’ does not include--

.1 any work required to be done in the ordinary
course of detention according to Article 5 or
during conditional release from such detention;

.2 any service of a military character or, in case of
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conscientious objectors, service exacted instead
of compulsory military service;
&AW = aviic

.3 any service exacted in case of an emergency or
calamity threatening the life or well being of the
community;

.4 any work or service which forms part of normal
civic obligations.

85 (right to liberty and security)) A5 HHELA 5744

EE e ﬁ@

1.2 Checklist/ I1l. Fundamental Rights
D. Physical integrity of the person
e Life
o Liberty
 Dignity
* Privacy
* Security
2. ENAEEHH = BREHELS
2.1 UK_WC 85 (right to liberty and security )
2.2 Checklist/ D 2 & 5 (liberty & security )
T AR (T AEEH ) A CRERE )
1. UK_WC 85 (right to liberty and security )
PN dS1EEEYNEE oty
51
5.1.1 Everyone has the right to liberty and security of
person. (FEFIER)
5.1.2 No one shall be deprived of their liberty except, on
reasonable grounds and in accordance with fair
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procedures established by law, in the following cases-

S RIRHEZBIMETR

5.1.2.1 the lawful detention of a person after
conviction by a competent court;
LB BB HIA A FR G 2 &AL

5.1.2.2 the lawful arrest or detention of a person for
noncompliance with the lawful order of a court or in
order to secure the fulfillment of any obligation
prescribed by law;
RESOEE 2 GiEm< » BB EERBE 2B
1 Fi Rz &R s

5.1.2.3 the lawful arrest or detention of a person
effected for the purpose of bringing them before the
competent legal authority on reasonable suspicion
of having committed an offence or when it is
reasonably considered necessary to prevent their
committing an offence or fleeing after having done
S0;
R & g H g 48U 3R - B0 IR BIEIREUU
FR& NPT N - Ry (AR A B 2 H) A
B > PRy & AR A

5.1.2.4 the lawful detention of persons for the
prevention of the spreading of infectious diseases
constituting a serious threat to public health, or of
persons suffering from mental disorder where
necessary for the prevention of harm to themselves
or others;
Ryl 11 PR EE R A LR 2 (YN - B0
IHFtHREHGEE St AFTOE » R ZE
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ERIEEEE
5.1.2.5 the lawful arrest or detention of a person to
prevent their effecting an unauthorized entry into
the United Kingdom or of a person against whom
action is being taken with a view to deportation or
extradition. (Cf. FE=Z 708 & 710)
RPIEIREASR - SREERHET - M &5
B -
5.2 Anyone who is arrested shall, at the time of arrest,
be informed in a language which they understand of
the reasons for their arrest and shall be promptly
informed of any charges against them.
A SRR - MR SR S a1 -
5.3
5.3.1 It shall not be the general rule that persons
awaiting trial shall be detained in custody.
B e e
5.3.2 Anyone arrested or detained on a criminal charge
shall be brought promptly before a judge or other
officer authorized by law to exercise judicial power
and is entitled to trial within a reasonable time or to
release pending trial.
RHEEETE (JUIREREE ) M 3m ety 2Es - fER
2 (HD Btk - I GE IR Rz lE T
5.3.3 Release may be subject to guarantees to appear
for trial or at any other stage of the judicial
proceedings. 5 LUIECRIEERER Ry RI: - T T BekE

5.4 Anyone who is derived of liberty by arrest or
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detention is entitled to take proceedings before a court in
order that the court may decide without delay on the
lawfulness of the detention and may order their release if
the detention is not lawful.
R 2R ek S e B - B AbeEsT - &
AR HA RS A B THEE (=123 )
5.5 Anyone who has been the victim of unlawful arrest or
detention has an enforceable right to compensation.
B2 IREFHEEEEE - BITREE
5.6 All persons deprived of their liberty shall be treated
with humanity and with respect for the inherent dignity
of the human person.
R R MRk G H HE - B2 ANk
5 WEEH A SR
5.7 Accused persons in detention shall, save in exceptional
circumstances, be segregated from convicted persons and
shall be subject to separate treatment appropriate to
their status as people who have not been convicted.
IEFFBIME - RfEIEmEZ S CUSEEREEN)
JESLFR SRR - WEZ B E A e AN H & Z BRF
5.8
5.8.1 Accused juvenile persons in detention shall be
separated from adults and brought as speedily as
possible for adjudication.
R Z e 2L 2 R TEBLRCT A PRl
A WERERZE
5.8.2 Juvenile convicted persons shall be separated
from adults and accorded treatment appropriate to
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their age and legal status.
TEIEZ A N BB A\ R M2 B
R EL A A E Z Er
5.9 No one shall be imprisoned merely on the ground of
inability to fulfill a contractual obligation.
PMHERZZLIAIETT - I THEE (B - E5H) m
2.UDHR 89
3. ICCPR § 9 (Right to liberty and security of persons)

& General Comment No. 08 (1982/06/30)
= NBHAEZEMAL
1 ANB B REAME i B
o BE¥ 384 fRRERRLE [1] ¢
"ARBREEHEARRE - JATHEEEE BT
[ ELA B AR Z FiHE - RS AR ARE - BGEEE
F/RE ARSI EHZRE » FrathliE

o f#F 588 :
" ANBEEHEIARTEREEEL - SIEE BfEFFTA T
E 2 FHIHE

o B 588 (R NNEEEMEI A T AFEERSE) -
PEUWOE R NS BHZIRS] > TAS BT EAM
H 2 AR BUNAERERHIA S B HE Ry —
EHNZ FEB FEHE R
BES R AEE ,m/zJEJ:r TEEFEF kR | ( Due Process
Guarantee)) Z{#E (FE=F 384)
2.1 By F1EE 2R (procedural due process) = " f2FF1E

N
=3

ONEH () ARSESE M ECNEieF

aaaaaaaaaaaaaaaaaaaaaaaa
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JIEIEE ?
Q JWEEL "EERPRE FriREs TiisE, 0 |
ERR " ANBEH, (FE 88) » WKL EME
BT S HAE AR
o i 488 (BFEIMTZIEETRF? - 2 <27 58 ik
=)

« B 462 (REZHEITTEZIEERR > 29215
BRI E )

o BT 91 (AFEEFETBZEERY 228
RfAEREE 5 )

« BT 499 (BIRAGEEZILERT 2015
R E )

211 FEAEBRZIEERY (FALNEERR) ¢
« FEBEREF (BT 499 2 o0l HEREE )

o IEEILERF
« EETBUR (B 709,739 > 2 <27 iHfiEfE
®E)

« EEEVEER (R TIRnE, ZRE)

212 FEERZIEERF CAEENEERRF)
TTEREFF % (88/02/03 filliE 24 > 90/01/01 it
1)

afess GGRIEETBER ) IR E (1T
B A ) 1~50, P. 49 (2005 47> BET —Hi) ©
sTHEZ (89/06/14 fil 72 34 > 90/01/01 JiifT)
L 5Es . GedBEVEERE)  BiRikE
(FTBURERr A ) 403~445 (2005 48 T —Ht) -
g2k (37/07/17)
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ARG T (0% (88/01/25)

2.2 BE FIFEfER (substantive due process)= " EEIFE |
EEMEREEMEZ NS TAF, (faimess) - & 7
HE EAERZER « HIIAE » SREEEE 1+ =0k
KEGHE - il
o ERARENGEHNZ GHEFE

City of New Orleans v. Dukes, 427 U.S. 297 (1976)

(EEBUFHRZ ERIFEE T 22088 5 (wholly
arbitrary) Ff > JEBEIATHERD

Regents of the University of Michigan v. Ewing, 474
U.S. 214, 225 (1985) (E2Me AR &R K b » Bt AR iR
B2y - WHANEMIE T BRI iR
(a substantial departure from academic norms) - £[J
BrEEE LIEERFZZK)

Price v. Hecker, 733 F.2d 699 (9th Cir. 1984) ( #F £
FEER A Z BN ENEER " AR
(rational relationship) » HfESI&E)

o AN - famIE R T elan y (Gebot) 2 T EES
(Verbot) - ZHBHNE - A RKIFTEF 2
=AM E A
Bell v. Arlington County, Va., 673 F. Supp. 767 (1987)
(MG TERESN - BIRUEE BIREE ¥ T 1%
JFESZER , (massage technician) Bl T 7 EE &
ffi ; (massage therapist) 2 R[E o 2 A& 1%
F R BV TIZE - 2FFEE T EREm

#%E | (unconstitutionally vague )
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23 "HERFiEE ) B TEEEE ) ZEH
FEF 709 @%ﬁ?i@ia lE S R EERE)
(221 EEE)
&b EEELL TIAHEIEETRER ) (Due Process of law)
TIERERBIZR A AE@M?@EQ}%?J (&IE -~ 5k
BUTED e TEE, -

2~ AR/ \REE
—~ F—IH (JFRAFETR)
CIEHRATIE ) A - AR - BRY -~ RE B T BEARY
1. JERATIEZ 23 ~ TAE
1.1 T EVASEZE R
HAMERE - TE R BTN T EREVARKE
(R 392 ffsz[1])
LR - STTERTEE (B 588 fRESC[4])
1.2 "EERERF
T 384 GAFFTIEZNEH/HE "TEEIEE ) )
By 271 (RERNEERERERE)
1.3 T
MEPFISETNERTE i, 81 T
(B 392 #fE [11]D)
1.4 %L
FEPTHIEESFN AP T8, (T 392 Ml
[11p
2. NGZ&RM - R
21 TERE
FEr 392 fERESL [2] & HEHE [6]

aaaaaaaaaaaaaaaaaaaaaaaa
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7 251
22 TIRERRF
f2 384
2.3 TR
T hbraEE 2 i mEHEEE A S e (BFE
392)
2.4 TES
2.4.1 f8¥% 392 MWHE [11]

"HHE NS HHE o MRl o S
s . H iR EER i ME B ~ 5k~ BfE
JEBEMAEME  HApres Ty, TS, T
B VB HFIERNEE T
JERL L E ISR A S [1 ﬁ%ﬂ]@mzmﬁ%uzﬁ
22 KA DIgFEE

242 “AVWNEEDL B> THgEE | = TEREY
o (85) BESVE "W, (A/NE~TH) ~ TE
%, (2~8/N\Ef) (F&7F 166)
OF ST ) MEAE 24 /NEFLLT BRI
24 /NF > 8T 166 MRRERET 7
o ITBEMTA T E IR ) (FE5 588> 222
o RS )
o fiEEE T REE NEESR , (FEF 300)
o IpERURURMRG] "B, (BT 523> 2223
fRBEE)
243 “HUTUNIGLL B> THaEE s BEh ) = TERET
o hEHEGEEE TR HIRE T sREl TIE , (BT 471

aaaaaaaaaaaaaaaaaaaaaaaa
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2o 22 HHREE )

o MRS TIREN, (B 636 > 2 =22 3%
i BEE)

o SHEICIRIRDT " oRE IF ) (B 528> 222
REREE 5 )

244 Z—HVUNIEDL B THEE & pd | = TERET
o BELIE THBIFR Sy, (BT 251)
o B ELEFIATEPGBERR L E B A T 2
(B 567 <223 MREEE)
o DIEEMERIEE TS, ~ TIEUEEE
(BT 664 > o223 TS )
3. THfTIE ), 2@t~ TIAERY ) FIE
31 "HEHTIE, (B 90)
3.2 JE#ESE ¢ HET 8888,88 2 1,92
O 5 mE s THTIE L CEREE) B TIERTIL, (F
ERE) o MEHEEFPIRE?
~BETIE (A - 1AL THUSEBREE A ZIEEREF)
. EmEH
. EREHE Y 3~ ERIREEED
- ERIESR (RAREARANTEEZHL)
. R~ TEEHRRE M R TR
41 TRk AR )
4.2 PREF (=T 1 Abe gt
421 —HPUNEE > EE
FET 130 (CRNEEE ARERDMEE )
4.2.2 FEFHARIA G AL (R ImIRE =~ fZEHART )
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B 392 RS [4] & HEE [13]
5. JABUIE R 2 HE - NEAAERE (BF 233)
: FREEHIE (88-11 & NI FB 392)
1. Eh A
AN B A (88-11)
(25%:3% (103/01/08) 81-1)
2. BEHEH
FUN RO ERE LAY b2 Aol R 2t ~ Y2y » BIfSAERE
e > ALUA TIUTRMREE | R - A AR
3. JAPE fREEEHS (88-111)
3.1 JEbrHRE 2 S eI
3.2 Al AR (AR ) &F
33 TEBEERES ( —+TU/NFAN) $255 (88-11)
A ~ TOERRE 2 TR (R SELRECEIE ) (88-1111%
ﬁ)
g ﬁ%)iuu (IEEH ~ 19%L) & (88-IV)
A TR L A S A
: /iﬁmﬁ T EF (CNMSIELE)
3. JEPRIERRAS (24 /NIFN) 1855
4. EF-FEME
41 TTEEME
4.2 FIEEME (L §8125,127)
43 REEIE
431 ZHEET (BE 8186 — [EiTE 82)
4.3.2 EZEE (888-1V, 24)
B % Fr{E £ (69/07/02) 8§13
o FE5 228
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4.3.3 HRHE
TR E A (48/06/11) 81 —
THIZEHHEZ (100/07/06) 81
o BET 477 (EAEES)
o 5 487 (GREL(EL 82-(2)
« B 670 (R EL 82-(3))

(25 ]

Q ENERRCiAE R %lL%I GE L TIEERRR ) fRIE - ¥
NREELEZ BRARER

Q PNzN=LcNn- (iﬂi) B 2R L AR
AYREE GRSED 2

[EfEREE]
e (GREE LIIEERFRE) » WiRRE (ITBUE
Fri&em emIEETERERF) - H 195~204 (20054 )

Sherry Colb, Freedom from Incarceration: Why Is This Right
Different from All Other Rights?, 69 N.Y.U. L. Rev. 781 (1994).

(FR12E(F]
BEE/\RREZ "R LIEERF ) R ?
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The state of being The Law Dictionary >
free; liberty; self- ( The Constitution of
dgtermma;lon; the United Kingdom )
absence o (http://thelawdictionary.
restraint; the

217 . org/freedom/)
opposite of I .
slavery......neces fgfﬁé /Ti f/lpz ' P
sary laws and the . ; . E e i
duties of social ¥ TR ¥ 46
life. S2~65 L5 o
The “liberty”
guaranteed and ,
protected by H.C. Black (Black’s
Constitutional Law DiCtiOnary — SlXth

217 | provisions denotes Edition)

- | not only freedom P918,919

219 | from...... without NES R F (T2
imprisonment or % 46~52~65i5L 12
restraint, unless #* o
by due course of
law.
2.1 Everyone’s The Institute for Public
right to life shall Policy Research °

221 be protected by ( The Constitution

_ | law. 2.2 No one of the United

222 shal.l be deprived Kingdom )
of life
) i P47, 48
intentionally. 2.3
Deprivation of
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life shall not be
regarded as
inflicted in
contravention of
this Article when
it results...... §5
(right to liberty

and security )

[I1. Fundamental
Rights

D. Physical
integrity of the
person

‘Life

"Liberty
‘Dignity
"Privacy
‘Security

5.1.1 Everyone
has the right to
liberty and

222

.2 Everyone has
the right to liberty
and security of
person.......5.9 No
one shall be
imprisoned
merely on the
ground of

222

226

security of person.

21 { ABEH) #E4H
(http://www.ippr.org/file
s/images/media/files/pu
blication/2014/01/the-
constitution-of-the-
united-kingdom 1991-
2014 1420.pdf?noredir
ect=1)

# 5 p 8 2016/10/6
~ T%%fﬁ%%‘i%fg;‘é
% 465265015632
E* oo
Albert P. Blaustein >
(Framing the Modern
Constitution: A
Checklist )
TR Ry F T
% 46~52~65iF 632
@ o

The Institute for Public
Policy Research >
{ The Constitution
of the United
Kingdom )
P48, 49
(http://www.ippr.org/file
s/images/media/files/pu
blication/2014/01/the-
constitution-of-the-
united-kingdom 1991-
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inability to fulfil a 2014 1420.pdf’noredir
contractual ect=1)
obligation.

TP 2016/10/6 -

IR £ i 1

¥ 4652650 £
% o
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