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ATERY R F= B2 PR 1

=~ NHEThERE (EAREREENE)
— ~ AFEE R EEIRER] (EAHERY 8 )
1. [HF&zhsE (Abwehrfunktion) = B
2. 45fIThEE (Leistungsfunktion) = 2758 (G5°KHE)
2.1 EFHGEN = Er2aiE & SERE
2.2 VBT = B2
2.2.1 4Y=HE (Teilhaberecht) - YIS =
2.2.2 455K HE (Leistungsrechte) - #155KEIZZ BN
23 Eilllgart = EiflzatE (BUNESARGERKE)
T~ NFEME BB EL A ED (objektive Grundsatznormen;
Constitution as a code of social moral )( F:AHE A2 1 [H)

1. ZEE(E 1 (objektive Wertentscheidungen )
NFEERS R (ER B (JRAT)
o GGATrt. 1,Abs. 31 " DUNFTFIEAKER] » $2R L% -
TTBURENERE » TR EREA R AR ©
« Lith-Urteil, BVerfGE 7, 198 (205) (1958) :

" EARERIHTE HIIRE - R HECR(E AT B s 2R
ZEIAETIHI T FATER T N R BT S A2
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HE o
IR > [EIRIERERY » FA AN I EEE P SR
PREARER » BRI T —EEEEERT (eine
objektive Wertordnung)  GFRAHERGER(E T EEARERY
Fi#ix /] (Geltungskraft) o fh—DIfEtE &L ERE N E
FH 3 e 2 A8 AN AR B A MBS Ryt O Z (BE R - B
Ry A BARGE - AN FTAEASEE - e -
PHEFTE LA ~ TTEUY BN AGE) 2 2848 - sZ EERTH
IR B RGE s (B RERUEIT A S8 2 filfig - WA
PERE i Ry -
2. FEARE Z ([a8E )5 = A7 ( Drittwirkung der Grundrechte )
OF L £ % (FLEESERRD INEZEIL—EE TEA
EEFE | 23R 2 WIE > how ?
2.1 FEAREATE S = N340 2
* [l$%:7 (theory of indirect horizontal effect) ( Dirig &
BverfG)
RELAFELHER AT T E , (WRES
71,72 %) F TIERERER o ISR (88) B4
HIEERE ?
Luth-Urteil = " EAHERE Ba B AL L EIVERE » 1F
RE AP IR AR B AR E (EAEEN R 2
B B E R EYRTTRUE REFRIV AT » IR
BICAA St L R PR - RA AR ARBI G RE B
W WA NEESE (RUAHEA) By AL -
HEBEMS » KHEMFERK (52 - fIHOERER A% 71
2M68) » FiRE S EEREAREN =, -
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"REEBENRGHRBEEREN T REENR

2 MR FEHIURT FEREARER] (BB R AGTES

90 ) - MAREEISTREZAER , -

o E PR (theory of direct horizontal effect ) ( Nipperdey

& BAGE 48, 122)

o —[EEZER (Robert Alexy )
22 BEBMEZRE
o & dbHifE 95 FEEHFT 542 FEHR —
o =l 95 4 _FFT 1012 S 4R
Aéﬁﬁ%ﬁ@%iﬁ%@%BE?S&EE%@%%&?\J%K%@%@U

(96/07/11) 84l :

CRE NG AR R e B E R IRE ST
DA AR - fE4BH e ~ BUE ~ BUSE ~ &8 ~ JEEET
HAMA N2 758 - AR s IRIER L - o B
R gR S HNEET BRI EZ -

B4 T - KEEEEERBEARREDHA R
(RERE) FREE?
Q REEAABOER " ELARE ) HE
(' Verfassungsbeschwerde )
23 ALTHEHE (5F=305%)
- FBY 242
(R 76 SEREG L5 2607 ekl - 77 4FE
BHFE 104 5EEL » REREZE §22 FiirEZE
H R R b 2 R = A7)
o F#7 362 (VL 8988-I1 EEASHEAN 2 KR & A FmAR A
(SHEHEE HI AP B 2 IS Y N A H AR R BT

aaaaaaaaaaaaaaaaaaaaaaaa
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BEEE > BEAREAREMNZ 5 RKEHET)

o B 552 (kBB AT AR s EESEEE - HEEMR
ER P EE RIS HEE S EE N REREH
iR (RIS 2 U THEREHERT)

3. (Fz%) FEARE  (REF5 (Die grundrechtliche
Schutzpflicht )
NERAFRIBEARER] > ][ B 22 55 K Ora HE AR e i 7
ZE=EN (HAMMAR) ZREF -
B T AR (BEZfRe&) R2 , (UntermaBverbot) - ifij
JE T2 F (EZT78E) #% , (UbermaBverbot » & " LL
BRI, Z{ER)
 Schwangerschaftsabbruch (FEf&ZE 1) , BverfGE 39, 1

(2975) :

TEREAREEERFY » 2P AU ds - /Y
R ReE R SRR G 1T - AJHAAdn » AP —
dmEe 0 JrE R AR R eI EE s s Adr g~ Tl
Bk BB R P EA B ARE iR o -

BR (regsgfEh 2 e (3% - Babd) 093755 > RN EJR

FFEH PR RE BN ERNEE LR

(F - ARSI EH ) BE— R —IH (F - AMEEEL)
FiTRbE Z FAE SR - -+ R R I AR E S E T G
Sz Agdn - ME S ANLE—RE—H e [ LAE
HORERR L AR A FE (B N 2 dm U (- 8% U188 4)
HYHEr -

o B 400 ¢ T EEE AN AR EREE T IRE

HE » 5 EMECRE AR E 2 &R > fT{EE AR

National Taiwan University

/ OpenCourseWare

s To BEK BB AR



18 ( NEAYORIEEAPRA] ) sH4H
F ~ g ReBE oy 2 RERE » W e N B AETIBEE = A2
ZE > EREEHEAERH  BEASKEESR , -
o BT 445 (B ANRETHHZ RERE)
o BT 469 (EHZR ZRHEFRTS)
o B 728 (GERKNLEEMEERE)
3.1 (REZENH
o BT
o UK
o E s
3.2 HZEIEMIF I AGRE? (BE T80T X )
@ 5 (market failure ) ?
FEBURFIC A B R B ffERT 2
3.3 BZEELUaFE S A 2
o TE, (ELGREEHRELNEE) ?
o TEFR] ) (HiEHEmEE a2
o TEEST, (BHIED) BEEET R ?
o Mg, OGRS RREEEHRERE) 2
o UL, CET(EF - HEEHEL) ?

3.4 FEH{ITERIZRIE S 19 APRE ?
ILE P ATEL? B5IA ? SR E A E 7
ARt 2 PR Rz (RIR ?

3.5 EH "EHZ{THH (state action doctrine )
* PRIVACY IN THE STRONG SENSE
Some actions are private as a matter of right. And the
Constitution put them beyond the government’s ability
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/ OpenCourseWare

s To ORI R R



(HEEEL - BARES) 2016

to regulate. (FAAFER]v. BIZRHEST)
E.g., Roe v. Wade, 410 U.S. 113 (1973)

Lawrence v. Texas, 539 U.S. 558 (2003)

Griswold v. Connecticut, 381 U.S. 479 (1965)

e PRIVACY IN THE WEAK SENSE

Negative implication of all the clauses that impose
constitutional duties on public authorities but not on the
people. They are actions simply not regulated by the
Constitution. (Z& (IR Ry - (HAREE AT Z)
They are not things that we have a right (in any strong
sense) to do. The government could pass laws
forbidding them. Yet the default setting is for private
autonomy. (JFRI FEEERIAR G
B FEB R ARILEEE IRRT AN BEBEIEA LU
MEITE - BT
“State action” requirement: Some parts of the Const.
regulate only the actions of state, and leave private
actors alone.

e \WHOM DOES THE CONSTITUTION COMMAND?
Lawmakers— Government officials— All citizens

(public function theory, permission theory )
e JUSTIFICATION
Limiting the Constitution’s command (prescriptions) to
state action is to protect individual liberty by defining a
zone of private autonomy
« It is best to decide cases on the merits by balancing the

National Taiwan University
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18 ( NFERIPRIEEAR ] ) w4

competing interests of the “violator” and the “victim”,
without reference to state action.
e EFFECT OF DISCARDING THE STATE ACTION DOCTRINE

The Constitution would be viewed as a code of social
morals, not just of government conduct, bestowing
individual rights that no entity, public or private, could
infringe without a compelling justification.

e APPLYING CONSTITUTIONAL PRINCIPLES TO PRIVATE
CONDUCT
does not mean that all individual conduct must meet the
same standards as that required of the government.

B ReFatRiO et e bR AR Z AR - TLEER
TEBUMFESRHUR E T TR (F&FE) # 5, (affirmative
actions) - {HGARERFA A BT LUHE 2 2675
o B 719 (BUR BRI SRR R R < e ) —
EEEBIZ FER - SEERL T e BT

O (%) THRAMZ (REHE 81T E= AR
ZEA%R?

O A () TEARGRERT, o RARER
[ESRAAIE ?
Cf. David P. Currie, Positive and Negative
Constitutional Rights, 53 U. CHI. L. ReEv. 864-890
(1986).

B (T EhmEnnEs GEERREETD) ?
National Taiwan University
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(EEEEL - FAHEE) 2016
4, HORFE> T#IE MR |, (institutionelle Garantien) >
—F% "SRR |, (Einrichtungsgarantie )
41 =
Spiegel-Urteil : TR EHHERTEE ZH o (KIBEEA
JE A AL R E 2 BEAREFE AR IR
RIEARIR I —#RE - 7R B A S 2 A K 4
HI3EfZ - JRRI > PEIEE HE e S EEh Y A Kb
ORbE Y EEARE - 6T 1 B 225 il RS B4
SLRABAEIN S - HECRHTRE B F Bk 2 AR B3thflr - d%
BAENHE FIR 7R B B 2 A8 —H - EORERTE
HE&EIE (Institute “Freie Presse”) |
GEE & UESL > (EAMEmEEUTRET]) > H 109
(2014 4£9 H » HEERR)
42 KAEE
o STFRARERN IS M pRbE
FE7 368 (RFEAABMERERE)
o B34 5 HRV R M OrRE
R 380 ( REL AN/ THHAIRH N L MER H HEE
ERIBEE R LLERT E Z HEERE )
T 450 (RELE e HAMAE RS B H 2= 2 &
EE)
B 563 ( KBS HETEEFHER)
7 626 (KRESHETAEE)
o P EERERN IR M R
52 386
o = i H HAVRI M ORRE
364 (FIMIEE) & 445 (HEIEEE)
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B~ ARECRIEHRIE — - RIS
C "N BvEED
1. BN

REFIRE T (VA §86,26)
1ThsRET] (VL 8875~85)

11 BHE
111 —RERE IR R
1.1.2 FRtE IR R (22295)

1.2 NE

1.3 ZMEA
O E L A (JER%Y)  BRAME?

Cf. 252 708,710 (222 %)

1.4 fmEFEE

15 a5
3% : Roev. Wade, 410 U.S. 113 (1973) ( # EREERISFLfE
BIfR AR anfE— ZZEA=orER) 5 1
Schwangerschaftsabbruch ({E[E]FERGZE | ) , BverfGE 39, 1
(1975) (Fa5IVA AMEB B4 e - HOREEE &R
R FEALRE )

1.6 J£&
1% . BVerfGE 30, 173, 194
ANEBER LRI~ Z SO M ESE R I S E
CIRESEE 8 ERNARNEE—RE—THZES -

SRR B 0 (EAELABESE) o E 129
(2015 49 A » BiE =HR)
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L7 RN
2. AN
s NTEN
 FEN
3. IRENER (AE%)
-« FB 486
= RS (N
"W (RIEHE Schutzbereich ) =REFHYATE SRR
1 ERUEEAME (QIBSALME ~ MAEERE) o3 Al s
2. [ETESE
Of "Mk, ShEiENE e, - TRRERT, - TA
CERL ) ZEH?
= ~ FEFIFEIRR A
1 wiakn (FE—ERTENERERN) ~FE—AF? 4
TFHEHHSEGETEHS ) SmEHH&ETHE
2. EZERfR CREZASRITTEMEECR E 2R
— Mzt g (JIREERNZ 5 REELD)
e EamEH CHrEEH) v AR 5 509

= aff
o NIBFE ([BEXE) v, SimBEH (GRAAFERD
* B 656

e BillNBA v. BEEHEFL (FOIA “privacy” exemption )

o SamEH (¥EF'H:EJ§EEI) v. {EAFEFL - BT 689

s SEHEMH v. AWl
"TErEERL B - T BRI B
FEREEEA SRR ) - [ EEETREE -
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S~ AFE[R#HIZ R ( Schrankenschranken )

\

— ~ MR B
1 B (—-URE) fran - &
% 823

2. oAl ($E&TEARE A Z IR )
¢ ECHR 810 (Freedom of expression):

1. Everyone has the right to freedom of expression.
This right shall include freedom to hold opinions and to
receive and impart information and ideas without
interference by public authority and regardless of
frontiers. This article shall not prevent States from
requiring the licensing of broadcasting, television or
cinema enterprises.

2. The exercise of these freedoms, since it carries with it
duties and responsibilities, may be subject to such
formalities, conditions, restrictions or penalties as are
prescribed by law and are necessary in a democratic
society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder
or crime, for the protection of health or morals, for the
protection of the reputation or rights of others, for
preventing the disclosure of information received in
confidence, or for maintaining the authority and
impartiality of the judiciary.
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» ECHR 89 (Freedom of thought, conscience and religion):

1. Everyone has the right to freedom of thought,
conscience and religion; this right includes freedom to
change his religion or belief and freedom, either alone
or in community with others and in public or private, to
manifest his religion or belief, in worship, teaching,
practice and observance.

2. Freedom to manifest one's religion or beliefs shall be
subject only to such limitations as are prescribed by
law and are necessary in a democratic society in the
interests of public safety, for the protection of public
order, health or morals, or for the protection of the

rights and freedoms of others. @
3. RAH GER—#)
« UK_WC 8§11.3
The exercise of this right carries with it special duties and
responsibilities. It may be subject to certain restrictions,
but only such as are provided by law and are necessary in
a democratic society-
.1 for respect of the rights or reputations of others; or
.2 for the protection of national security or of public order
or of public health or morals.
» UK_WC 821 (Scope of exceptions):
Where the protection of any right or freedom by the Bill of
Rights is subject to any restriction or qualification-

National Taiwan University
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1. has no wider effect than is strictly necessary in the
circumstances; and
2. shall not be applied for any purpose other than that for
which it has been prescribed.
—~ [E (restriction, Schranken ) ={Z& (iinvasion, Eingriff)
1. AFENTERIIT Fy
1.1 HAME (v, BEDUEE 5 A B R )
1.2 H#E M (v. REIREEER)
o B 542 (58FEN)
1.3 7R3 (v HETR)
1.4 s&HIME (v (EEHE)
SIEAZERRG] §4-1 FERE TIRE, 2
o FE52 728
2. AR BEZR ERET MR HEET R
= EAEENE
FA 823 = JAERREFEAT + ERGIERA
EEROR B R A
o BF 443 (2o1638)
o &5 568, 593, 609, 611
- JEEEER
EL I AT ( Verhdltnismassigkeitsprinzip, proportionality principle )
1. TEEFE&GEELBREA
Cf. {TBUREfF 4 87
"TTEATR > B TAIRAN R
— ~ BREZ J7 A ER B B AN 2 ZERK -
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(HEEEL - %‘E%%ﬁﬂ 2016
1.1 #HEMERN (Grundsatz der Geeignetheit, Geeignetheit-

Pr|n2|p) IR T & HEMEER] |, (Zwecktauglichkeit)

o EETAMEEOK BRI D7 A IE RN i B2
i%}iz

~ HZHd[EIRERE (Ebensogut) ZERYH Y J775K -
F HEENARESEERDH -
1.2 PB4 JE AN ( Grundsatz der Erforderlichheit,

Erforderlichheitprinzip )

o /M ETEE (das gelindeste Mittel ) {445 » f£FFH
EIERE A RUERRFTA HIY 2 sETF B TE R R E
NG # EE TS AAAE | (strict scrutiny) T
2 [R5/ NF-ES (the least restrictive means ) (££{% )

o EEEEEEMEM: > BEEY A minimum
rationality”’Eisrtict scrutiny” 7 [t )

* FiIGAMAPE L e R lE - NP EEHE CRE
"HEY, TEEEHED

1.3 WRFELLFIER (Verhaltnismassigkeit im engeren Sinne )
=~ B2 D7 7ART SR B E N SEAER BRI Z A 55
FES-tgtr -, (wholly disproportionate )

o I T AERBIEERA] , (Propornalitat) = " HAfRF AT
gEJE A, (Zumutbarkeit)

o MEE By T RS (cost-benefit analysis ) =k
JEi=tayy i

BE (=2ZREIAEZEE x ZREFZEE) v
Hizg (=AmZEEN x Zir&E2mvr)
« £ 575, 603, 604

aaaaaaaaaaaaaaaaaaaaaa

OpenCourseNar‘e

. To BEKBIRR R



18 ( NHERVPRIEELRA] ) 54

OF 145 = S BRI AT 2
P a2 MR R 2
Q MRSl
2. TERFLLAIRERA]
2.1 Apothekenurteil ( €&552 BVerfGE, 7, 377 (1958) ) /il A
"HNAEEN ) FE > WESHEE
BRI 22 BLICE H e E
o T u] B4 (subjective Zulassungsvoraussetzungen )
B JHBiBsRESE N\ z5 (wichtige Gemeinshaftsgiiter )
o Bl B4 (objective Zulassungsvoraussetzungen )
B ZE BBk THREZE/\%s , (Uberragend wichtige

Gemeinshaftsgiter, overwhelmingly important common
good )
o —MRICEBTTT Ry 2 i (Austibungensregelung )
B EEREX T —f A%, (Gemeinwohl)
2.2 EllE A EIEAELE
B HEREZ  Mitbestimmungsurteil ( BverfGE 50, 290 )
DA > /DR = A
2.2.1 BHE M (Evidenzkontrolle)
2.2.2 o[ MR (Vertretbarkeitskontrolle )
2.2.3 i:3INZZEZE (intensivierte Inhaltliche Kontrolle)
3. EREFZAFEE (standards of judicial review ) Z&%¢
"HIVEENE ) BT RV BN W T HEE

B
Cf Bl CREREEEM AR T REth

} Opencoursenare
e Tu SRR AR
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BIRAL , fERE) & (BARE 2 HEmE g ) B/ iH

(N) > EH581~660> H 618 & (2009 F7 H) -

3.1 &FFEAEFELE (mere rationality test; rational basis review )

o Bz (ARESITHE) fTRIRIEXR " &AM

(legitimate interest) ; H.

o FTEREN . " FB | CEMEFIZIRS] & T 20158 )
Blgesk 2 T HN [ B TSR (rationally
related )

3.2 AL (intermediate scrutiny )

o Bz (ARETIITHE) fTRkiEXK TEE (A3L) F
%= (important interest) ; H

o BRELZ "L, CERERIZIRE] > & " 2558, )
BgGER . THIY, B BR TEERE

(‘'substantially related )
3.3 R FAEFLAE (strict/ heightened scrutiny )
o [z (AREFITTHE) 1T Ry FRiBK TIEE K ~ (B
(3 3) Fzs ; (compelling or overriding mterest) H
o FTEREL " B, CEIERIZ RS> & T 20175 )
BUEXRZ THIY, B 8 T N H B R S EIE
(necessary and narrowly tailored ) =& » 7RE[1 B[4 A
ME &l D2 B FES (the less restrictive means ) o] {1t
#HetE (& the least restrictive means )
3.4 MAEZREAFR » e BN L EaEAE
4. FEEZE 823 1 T DL ERAFFIEE Y B R kR El5IE
o N BB > e ea i SRreity o SaNEN
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SAERATAFEESN » NMGLUARIRMZ 5 -
41 GEZHE (HEEME)

o PrIEGBEM A HE (RS 445)

o BRERTEH (BT 690)

o R (FESE 194, 284, 417,574, 588)

o BOENIERZE (RS 281, 302, 428, 588, 612)
4.2 [RH (FB) Z TElE,  (F-Besd HAYRER )

o B —SERMEE (TRE] T EEBIERAL, )

¥~ 476, 578, 584, 588, 594, 603, 604, 612, 616,

617, 623
o T (R T EEFEELE )
T3 577,626, 647, 648, 649, 659
o BB CHEF TIELpRAT, - #Fo2058)
4.3 FEFAENABEE 7
o 7 584 (FFRNAREMEARERE)

=N Py
— ~ FRKOK
TR E SR E AR (HEZEH])
TR ERE TERE 7y (BEREAET)
ITER R E A (FRIEHREATT)
SRR - BB EFLSE (Folgebeseitigung )
i K% N B fre&% (habeas corpus) = 55K 2%
A RERE (SEIZEE)
ek PRSI I ABEEEERT )
=~ HETROE

No o~
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1. §FAEb s (Cf. R9L 8818-1, 767)
FaraFpE 47, (preliminary injunction)
o FEZF 599
[ B E5%ERT ]
O = A sk s ARE - FREUFES MR T AR
(Verfassungsbeschwerde) $H7%Y ?
Q B 697 ({HZEREAREST 2 RS, FESF 685, 673, 641)
B 736 (P L hihgHidsEd » g8 LOEAET
B IRR A HA  HE)
Q [Eapa e S

S (CEERFEEAERLEER-- T IEREELAIRERA
fafe) o & (AR HmEER) H5E (M) - H
581~660 (200947 H) -

PR ST o (AR RIEELRS ) » & (HEAZEHE) 111
(H 64~75) (200349 H ) & 14H (H 50~60) (20034 12
H ) - Julian Rivers, A Theory of Constitutional Rights and the

British Constitution, in ROBERT ALEXY, A THEORY OF
CONSTITUTIONAL RIGHTS xvii-li (2004).

(FR1ZRE(F]
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Everyone has the

right to freedom
of expression... or
for the protection
of the rights and
freedoms of others.

{United States
Declaration of
Independence )

S A U STl

80-
81

The exercise of this
right carries with it
special duties and
responsibilities......
shall not be applied
for any purpose
other than that for
which it has been
prescribed.

The Institute for Public
Policy Research » { The
Constitution of the United
Kingdom )

P52, 56
(http://www.ippr.org/files/
images/media/files/public
ation/2014/01/the-
constitution-of-the-
united-kingdom_1991-
2014 _1420.pdf?noredirec
t=1)

# 5 p & 1 2016/10/6 >
MNiTE Ry F FRZEF
46 ~ 52 ~ 65 if £ 12

* oo
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