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AR = L 7y 28

» NHESL B
— ~ ZEFETE S (US Declaration of Independence, 1776 )
PE AN T EE 5 - LS AEMFEE > Al =
BT TR AR ARER] » BRE ARy ~ B RIBKSEERIRE
K o By T IRl R AT B BERIEE L BUN © BURNER
WHUEHENEE > MEFIEERES o BB > L
RIS HAUEE > ANRBIEE T DA SRR » AR il
RIBEILHBUR - HARHGE Ry ae B L 2 FeteEry T = 4
EHTBURHIRE ST |
—~ BB AKEE S (Déclaration des Droits de I'Homme et du
Citoyen, 1789 )
B ALEMBEHEEYE (BRI IFIGS R ERE N R
] -
Bk —VUlBratHsk (4t ZHEY - 4 ARSE
AHEZ AFE - BHIEE - ME - 2RI
i o
Bk HHEGZRNAVBMATE > BEAZ 5 &5 L
ANZ BAREFIEREN S AR BT
FIZ A2 > T DUERIREZ -
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A ET%E?%%EE“ EHE TR AR #
BH Ry o AMIIRIEEA AR AT AR TRS] H
Ry

B/ EREEHREREMEANE ZEE  NMAES

PO TR AT AN T 2 AR R A
(3280 TIEREEER ) -

IR AT ANREEE B A FELAAT - FIEHEE R fgR (3%
Bl "SR AN ) AR 0 0 0k
IR IREE S 2 (EH - (E a0 S E -

Bk PFRHFTEDGBOEEME 2 A ERFEIN » EIA
FIERERR, - @asgE - fgErZz - (2R

= EAWEE T E—2 %1 (Amendment I~X of the
Constltutlon of the US.A,, 1791) ERXEFEHIE W) EHRE
BN S ERFT(CRE ST DRIRE ST oy 1 ~ HIETHY 7704 » DA T Rz
PREEECHE » T " B4 RIERHEZ AREEE (bill of rights) -
Z 1791 FAEHE T BT
o John Ely : EEE AR FRAMTNE S EiER
FUERIFRAAZ R A (Fres T/ INARFF AR L ) Bidhg
ﬁE-Eéf}@iBlﬁxﬁﬁﬁfﬁi 2R BCAIAR Fe A F (PR el
PTREVEFFSR L ) BRNERMEME (substantive
values) HYIEREEZEAMN - P2 £ ZHBUBREFFIIE -
— " S EEBEAE AR EEE AR
(a participation-oriented, representative-reinforcing
approach to judicial review )

| SESE  (IDEREZ BEFEENE ARG EF
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17 ( NFEHIRE S B ) 54
FBEEEMEHEGRVE) - BINRE (FBEAEEHEIRE
fr - MESI MR « B ) H 14~16 (2014 4 - 1
IR
R
THREREH - SwmithEH - e - 556 -
B ERRSCE TR
N2 A ~ I FE -
WERCE R
JREEIEE AR - ABHEARZ &y ~ H HEG
7 o
I ESVEEEYAN
THI A S A
A A PSCE VAN S
s pRag e~ MBS -~ BEERE 2]
WERSCE LR
N RFEFIA AR GRP 7 2R Rl -
EOAME THERY, o IR TR, ARE?
ST
BEARI T EBBFBUR » SUARZE (- NI T 2 RERR -
MR T & INEALR -

b~ R AES
(Universal Declaration of Human Rights, UDHR 1948 )
GEIRGHR—U/FEFZA+H > EEREFFE =EE
GRS R 0 L 30 1R
Hi= (Preamble)

Whereas recognition of the inherent dignity and of the equal
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and inalienable rights of all members of the human family is

the foundation of freedom, justice and peace in the world.

o (PR
Cf. {EEFEAE (Grundgesetz, GG ) 81-11

FH—f

CAMEEED

AR E - PR E e A B R P AR E:
R - fEMEEMR - BEFE -

FoMR~B AR AREBUGHER]

Fgw CFF)
MNEGEARESHE—VENEE & - AR 8
@ MR BB S SRR BUGBCHAM 5 - BFEESG e
& ~ W ~ HAESHEHAM S (F - AR AREZ
BIR B T 2 BUAHY ~ BREHY SRR AR [E] - T K
ElESEEI
Q FlRrEEE == RN AN == d -

FE=Ar
E UM FS
CERIN S
CEVAN (S
ik
EEVAN S
B
Fw

(fdn ~ HHEASZE)
(ZE IR

(ZEIERSHD
(NEEREZ 8
CFE)

(FTantE)

(AEHHD
RIEAPAZERE )

FH—k (EIRHEE - FEREE)
FHb (B KE - %~ #2238
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17 ( NRERURESEL 05 ) w4
BH= (BEFEEEEH - B8 - R0
Bk (FOoKBUAIEERE)
Bl (BFESZAEERE)
BN (GBS BHEZ R RE)
Btk (MERE)
B (B~ RO FREHE)
B+ (S@wEH)
B (FIPSEE - &)
B (RABRE - S8R
BB~ TR &F - g - SULER]
B+ %
ERttgr—8  NAHgLZLZ#E HARSAKH
B % &2 IR & 1F > WAKIR S BRI E RIS » &
R BB RS B S AT a2 08 - g Bk
Z S TEER] -
E =%
ANNETIEEH » BEEHE > Z2A0F - B2 TIER
ER R R - (B5—TEH)
S N2
ANERE -~ KEZHE > & TERMER S ERS - &
TEBAIRIEZ FE -
Bk
ANNEHEEES IS 2 SE/ES) > iiE Bl > dF 3 [E
FEREEE R HFLS -
Bt/ E~FE =1 #15% BE%U%@
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H o~ ANEREEUEHEFEIFE /A4 (International Covenant on Civil
and Political Rights, ICCPR > 1976/03/23 4% )
1. A%

Part |
Bk
FraE Y RIS A BA 2 fE(right of self-determination ) -
AR FrAEIN RIESELLE fAE HEDaH A7 > W H
FHIESEER ~ 118 ~ SYbEZ BRE -
Part Il 55 (RESTiFk
B CEHERE)
Part Il ZENREE —THFk
BN (AeanfE ~ JEHD
Bk (RNEE - ANEBZESD)
B (RNDUS)
BIUE (NFZ4%E)
B (WHEEHHZ ANEZFNERGEREA A

HeR R 1538
FH—l OB RALI R TRORB B - H
B

Frfk (EEEEZEH)

Fr=fk (BEREEEEM)

FHUGE CPEZE)

FHIk GEREEREAD

Froafr CERZAIDAMER)
FHErk (B - RE - BRAZH4)
F/\R (B ROKSERER)
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N 17 (AFERVLS BT ) SH4
FHR (EmmEH)

Fo AR (M EEEF G NIR S )
Fo AR CRPEGHE)
FoHR (SEEEED
FoTER (REEZEE - g2 RE)
FoArufR REEZIRE)
Fo Ak (SRS
FoAAGE (ANNEZERZVPERE)
FoEf (DBIREEZ UL ~ - sESTE)

Part IV S5+ /\REBIU+ 1ok
MNEEHZES (Human Rights Committee )

PartV — SBPU-F RS-0k
PN Z fFRE

Part VI S0+ /\REB I+ =%
FAKZ FBRENRS BR

2. (EEREE
AR T EEROES . (optional protocol) - AE
GBS RN ERA LG IREZENERZ RS HE
N BRI TR EGROR R SR aR A
t#Z 5& (Human Rights Committee )HH5ff( complaint ).
&= G Ry 2 EEFEA BHHTT -
3. MEfT

INKTHA 1976/03/23 A5 -
FREIRY 1966/12/16 22 FERY 1971/10/25 8 HEH & E -
WY 2009/04/22 HIE AR A EREBUGTEMEIRR A4 K
O E S LB A SR T4, (H 2009/12/10
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t)ﬁ’ﬁiﬁ)
75~ 4~ 1t E B BRER RS A4S ( International Covenant
on Economlc, Social and Culture Rights, ICESCR, 1976/01/03
E )
1. NE
Part |
F—
FAa I BRI 657 51 2 # (right of elf-determination) o
AIAER] - FrANRIES B B E EBUaitfr - i E
EEEASE SACY SU bz ¥ - (F—IH) FraR
RiE - HECZHW &5 HHEEMMIAIRA I E
B MAEHEBIREEREE ~ NG RIJEE
SOEMEAN VIR - fam I ELT - & e
EEREEFN TR - (BETIH)
Part Il 55 (&~ 7%
S PG
Part Il EE IR~ A%
%f\ﬂf ( TFHE)
Btk (CTIERG
B (TgiE)
B ((gZdetE)
SR (FERE)
BT (BEEEFEKERE)
o FEZ 709
Bk (B0 ERERE)
BT= (ZHEE)
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17 ( NRERIRES BB ) G4
Bk CaEEREEE)
BrAaME CULEESERE)
Part IV S NGEE Tk
GO s - KRSt gHEgE
PartV F_+AHEF=1—(F
RAEIZHE -~ fe - ERR % R
2. AT
NG 1976/01/03 A5 -
FREFY 1966/12/16 2522 hEi® 1971/10/25 B BFEE -
el 7> 2009/04/22 il E AT A ERELBUATHERBIFE AL K
EOR B S BRI AT T4, (2009/12/10 FEji
)
-~ B AR EE AN E Z Bl (%
o FEF 372
@] CAHEER, (BREARE) W T A E?
O (GRERICEERE (BMOFE) BRE) BT %
g, BRERE?
Q EbrEmE AT " AMEEREEERERERT, 0 &
X EHE T AEREER ) ?
EH%F%%EK%E%%% QAT EEENE T AHEE L E
55, MER " EEiReEREAT, ?
Cf. (MKSENEEWMEIRERE)
Q B I VA S R e BT o
WE ) BEEARE T AMER, ZBEERE?
Q ZEERTY T &FMMEE | (verfassungsconforme
Auslegung vom Gesetz ) 7 {3 ;

49 aaaaaaaaaaaaaa Universit ¥y
/ OpenCourseWare

Tu 22 KBH AR R


http://ocw.aca.ntu.edu.tw/ntu-ocw/index.php/info/copyright_declaration

(HELEE - FAYES) 2016
BN NEBE THEREE ) > NI EERES
BER B&RE > FHAmRE -
o B 392 (3], [18]
* W AKIRETTA
§2: TSRS~ IRE A EZME - BARWERL
BT e

B~ A
— ~ [E{EAL & 7L (Georg Jellinek, 1851~1911) " M iz ( &
4y ) HEEy ,  (Statustheorie)
fe N REAEZZ R Z B4 - sPATUREAR[EMAL -
1. @iz (passiver Status) — ARMIFERS
fE AR @i (status subjectionis) » ARFEEIZR 2
FOK > & TEldan, (Gebot) B TEES  (Verbot) - [H]
B By4afst (Leistunganden Staat) - f&3R A T AR #E
% (BInans - fedefs) -
BRI R 2 TR AT A RZS BT B AT ) AT -
EUANRZEBFEE AR BEE > A R
% e
2. JHtadt iz (negativer Status, status negativus ) — H
o N\ BB R 7> B 2214 2 Bfl (% ( Freiheit vom Staat ) -
eI Ryl T HERiE, -
“negative freedom” (JEfixH ) /94 H FHF # (classical
liberalism) 5 o
3. Ttz (status positivus) — F5KIE <27 AR
TELIEZ BB Sy » I ERIAL > ZEOKE R e
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17 (AR ) S84
(AR ER] > TREIEEISCA ATEE K (Forderungen an den
Staat) - BGIR Ry 25T " SORME | - PIAIEDRER €6 »
TEBtRUEE o (R AT T4

. FEHAT (status activus) — FFE

BRI IR AN N tm - FOR AR F4E 1T 5
FEAL e N R TEIZR » M R& - JRED - BB
45(F (Leistung fir den Staat) -

Fired T 461 J0EEIR T FEISBERER 2P, 0 &
EIRE ST (5 - 5B - Al - ) BERSEUE
(RABHE ~ TTERE P2 8iRE) -

0 "ERMfr (S5 E AR 2

~Robert Alexy" fEFAYEEAH 173 55 ( Theorie der rechtlichen
Grundposition )

L ROBERT ALEXY, A THEORY OF CONSTITUTIONAL RIGHTS
120-128 (2004).

1.

HEF = i SIE R EORAUMER] (52 AR

F]) (Recht auf etwas, right to something )

—HERf{% (three-point relationship ) 43H7284#

11 x ¥y BZEK G HIREF] (x has aright to G againsty )
x= fEF|EHE (holder of aright, Rechtstréager ) ;

y= FEFIFEES AN (EIRFEF]Z¥52) (addressee of the
right)

G= FMEF|ETE( SFEFERZHS ) (subject-matter or object
of theright) = FEFAE¥I A 21T/ (anact of an
addressee )

1.2 kit " =E5R% , = RxyG
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2. GG 82-1l g% " ANESAE 4 dnfE | (Jeder hat das Recht auf
Leben, every person has the right to life ) {5l - BrFSE A%
I -
2.1 X HREFIZESREIZF A #EM (x has a right as against
the state that it not to kill him)
Right to negative act = defensive rights ( Abwehrrechten )
2.1.1 BORBIZFAYSERER A NE FHIRER] (rights to
the NON-OBSTRUCTION of ACTS of the right-holder) -
Ban : (2t BT B H T E A - AEE -
BE T~ HEES - SN
2.1.2 BURBIZR A BRI N Z 8 R R I RER]
(rights to the NON-AFFECTING of CHARACTERISTICS
AND SITUATIONS of the right-holder )
RS ) B WfERTEAESE
THEEE ) O WEFEEZATEI -
2.1.3 FORBIFAFERIEN N Z A A A RER]
(rights to the NON-REMOVAL of LEGAL POSITION of
the right-holder )
B - FyPrIERF EERTA AR AL > BIZ A EHE
U2 ~ PRSI R oA - SRR 5885 A
BE
22 x FEFERBERREREMAZENIFEZE
== (x has a right as against the state, that it protect his
life from unlawful infringement by third parties )
right to positive act = entitlement (F&EfGHYE5KAE )
FEAREZ BIR (RFERTS - BT 400, 445
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17 ( NERIRES B 5 ) sh 4
2.2.1 FORBEZFERATEMEVEET T RHHIFER] (rightto a
positive FACTUAL state act) = JRFEAVLA(TE5KHE
( performance right, or entitlement, in the narrow
sense )
Ban - R ERAR P E N BRI 4G T8 ~ 8 A ZEK
B Z AR L R (AT R ~ R A R BRI R Al A2
2.2.2 FURBIZBRAE A EIME T By (BlE A E)
HIFEF] (right to a positive NORMATIVE state act )
= FEEFMLEFTEERRE (performance right, or
entitlement, in the wide sense )
flgn - BUREZRE (1) 7% BRIean A AREEH
(FERR ASE(L) 5 ZORBIZEREUE I (SaHaktEE
Jit) - DACRIEER T E H (R MR ) 5 SRR
REE > SURRHS (RAASEHKE) -
= ~ BN ARE/AZY (European Convention on Human Rights and
Fundamental Freedoms, ECHR 1953)

F—Ir
AT @ BERER IR RN AR SR AR LRGIFTE ZHE
HMERER -

F—E FEAEEEH (882~18)
FHoE At
F=h ZEIRERT - B
FUUfE  ZEIELGHE ~ SREI TR
FOk ASHHHEZE
FAME N PZEE (FRAE)
Frk FRHEERA
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ERVANGS

B

FH1R

Ht—f
Bk
FH=fk
i
FHIlR
CER AN
CER
EERWINCS

BEM AN EA TS Z TR
B B FEZHE

xR (Sam) HHl

HIPEES ~ 45t EH

SIS HEH

SRR 2 fE

ZEIEIRT (CFERE)

BP BB Ta EE » BIR SR D ORI
TS PRAIS N AAEAEL Z B G EE
2R REFIEE

PRI AL Z PR

BET BONAMEZ EgEEUN AR (819)
E=F1 EUNAMEZES (European Commission of
Human Rights, §§ 20~37)
BUUET  BONAFEARE (ECtHR, 88 38~56)
Bt EEER
BN R HAEEAHER T
B+t ZwER

F=f1 KA

I (8§52~59) G

VY~ RS EEEZE (A Written Constitution for the United
Kingdom, UK_WC, 1991)

L INSTITUTE FOR PUBLIC POLICY RESEARCH, A WRITTEN
CONSTITUTION FOR THE UNITED KINGDOM (London: 1991) »
5T 129 {5 2 6 {Ellfy=% (schedules)
E 5 fEFBELHA (Rights and Freedoms)

F—8 AREREED
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17 ( NFERIRES B8 ) Sh4

(Part I Fundamental Rights and Freedoms )

£—H EFEH

(Division 1  The Bill of Rights 8§2~19)

Ffk LAt

FE= R EITEEIN Z B

FEhfk RN T EHH

Ehlk ASEHBZSE

EEVAN VAN S YN e

2 - s B

Ftfk
F/\ RMANBEFRELSZEE
EEEH

et
B 2HE
R ENH

it

FT=fk
FTufk
FT1fk
CER AN
Ftkk
CER AN
FHHIUR

S —

FH

S
FAEE e

INAETERIFESIUE (SB0E)
A

EHEE 2 EH

R

T

A FHEL AR

(Division 2 Application and Interpretation §§20~24 )
B=H
( Division 3 Remedies §825~26)

FE tHEEORE
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(Part Il Social and Economic Rights 8§27 )
B EREHH
(Part 11l Freedom of Information §§28~29)m
- ERESEERER
ALBERT P. BLAUSTEIN, FRAMING THE MODERN CONSTITUTION:
A CHECKLIST (1994 ) .
FE=5 FLARMEF] (Fundamental Rights)
EIUE Bus -~ &7 - g ESEREF] (Political, Economic,
Social and Cultural Rights )
BHE FEBEMER (Obligations and Duties ) {18
75~ BUEFECARERZEZE (Charter of Fundamental Rights of the
European Union, 2000 )
HiE= (preamble)
F—= HE (dignity) (881~5)
B AMEBE
B AdantE
B= ASHITHE
Bk BB EEGER 2 ArdsiEsE] 2 2k
B DEGEEREIZE Z ER L
FF HEM (freedoms) (886~19)
%Mf H B 4 2 FER]
Bfr (EABRESE
B EAERRE
EYIRS Z*ﬁ%’ffié@iﬁﬂﬁﬁkéﬁf T
B B BOESHESE
BH—lRFEEEREH
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F+ R
F+=fk
FTufR

CER ks
CER AN
FTfk
F/\R
FTIUR

g — =

e

SFE
o (7
Btk
I S
B =0%
oy it S
Bt
R AN S
@ﬁ Eikes
o AN S
o S
B=1k
FE=—M
[y ol S
FE=F=0
*¥+EM

FB=FAM
Bk

17 (AFERVLS BT ) SH4

LSy R RS
iR H
HE

BEH BB TIERE
2F¥EEH
AAEERE
JEERERE
& - BaRes R R
(equality) (8820~26)
B
Az
XAk~ FRERESE %o
B EE
SLERER
NFRER
VI 2 R E
(solidarity) (8827~38)
S b e B T BN
JES RS AR
RN E e (e
INEET 2 BSEhE:
B AR (B RGS/ DAE  fRaE
RIE IR AR JE 2 (R
(AN Eree X TR —E U]
fREE IE
R RE
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L=\ HEERGE

EHE NERE (ctizen’s rights) (88 39~46)
E=TIUR BONES A 2 SRy s B
B+—k  EFTEE
B+ BONES S EHEEG TG 5E K
SEPU-VUfr  ERRARE
BUt+Ak BIEEEEEH

F/NE H=)A (justice) (8847~50)
BIUTE ARROBEEL AR FEF]
U\ fETEHEE BRERE
Bk FIEIETREIET 2 SR A E B LB A
BOtT R —FEAE

5% 3EHI (general provisions) (8851~54)
BAT REFIRGIZRS] OXFRRY & EEBIEFEAD
SO BEAEAZZELE GR

T~ BREARE A

JOHN S. GIBSON, DICTIONARY OF INTERNATIONAL HUMAN

RIGHTS LAW (1996).

1. ANEREECAEREF] (Civil and Political Rights )

2. EEHROEHER] (Legal Rights )

3. & s e BE S (EREF] (Economic, Social and Cultural

Rights )
3.1 Author gIfERE

TEEWERE (BF] - iR - ) 5 Z1FH -
3.2 Culture S {BFE
SRR L G BEE -
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3.3

3.4

3.5

3.6

3.7

3.8

3.9

17 ( NRERIRE S A I8 ) 554
Education Z{ 51

ZEGHE BN SERE G K BERRERE -

Family ZZ JzZ f#

TSR NGEIERE » BB R A RFEEWFE
T FEHEIRET2C -

Food & i@t

A TE KRR 5 RN AR FE

Health {5

SHBANREZ GRS DI S ERE B
HIERE » (REEBEFEEA -

Science R E2RE

2H () PIEARURE @ EREE -

Social Security &% 4>

e iRk - BUAE - B BN - feE - R R

R~ 1GTE -

Standard of Living 75 4= % /K4

3.10 Right to Work T {E##
A S TIELERE e
2 H R R ORIE L T
3.11 Condition of Work /\E KA TAEMGRL-HE

Just and Favorable Conditions

1w EE (EIEH) - ®ETER

LB

2 e~ EZ TAFEE -
3.12 T 4H45HE : Trade unions 2 HHEE4H ~ 21 ~ JEE)

Tt - aHEC B TE  BUARE  BELRE -
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4. SE58FE (Collective Rights )
5. ErM4fEF] ( Declaratory Rights) m

%~ WEEE BoE (NRZEMZES)
— ~ HE I
1. “PEE (87)
2. HHfE
21 NBHH (888,9)
2.2 [EEEHEEH (810)
2.3 FIRHEMH (811)
2.4 WEiEsNEH (812)
25 FH(EMER (813)
26 FE&EttEH (814)
3. Zatl (KEHHSGEHERIE)
3.1 &Rzt (it - TIFHE - IFERE 815)
3.2 BEfyiman K (SFAHE 816 1 BUZRME(E 8§24)
3.3 b=ZamaAKiE (HEHE 8§21)
4. ZHHE
4.1 PWESEUE (817)
4.2 [ESEFIRATE (818)
5. MG ARERRRK (822)
6. NERFEH
6.1 dufizers (819)
6.2 flufeze#s (820)
6.3 ZEIREE I HEMERE (821)
7. NFEPRBIHIPRF] (823)
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17 (AFERVLS BT ) SH4
R [y ivay

SR (EENVAREREELEA ) > H 106~109 (2003 )

1. PR (87)

2. EHME (888~15) (=i "HEFIEE , 09E HBREF])
ANEEH > N2HEEEHZHE  BEBEEH  BHE
H (S 582 2HERHRER) - WEEfEdH > 3F
(IRBEH - EgsSt el WEE (BUS - By dzs
EMEZEH)

3. BUAZHINE (8817 ~18)

. thEAE (8815,21) 4:1FHE > TAREME > SEIREEHE

5. fEfPRAMNE (8816~18)

SERE ~ SRR R EREANE
ZIEEEERIZEFORIERE (due process guarantee) &
EITEHE P2 EfE (5 709, 491)

SN

(225 ]
ORI A (\RMERIZER) B » MBI AR 5
EREEEEREARELL > aifT ?

CERHE] SFE - (BARRIURE hilf 2 () -
i AT B -

FZE T4 (AR FREET) 55 18 B 1~22(2000

) -
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Glenn Patmore, Identifying Rights for the 21° Century, in
RETHINKING HUMAN RIGHTS (Brian Galligan & Charles Sampford
ed.) 97-119 (1997).

(R EE]
B 372 SRR (MEIEREEMRESN T AEERE) #%
YRR =R ?
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