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AR EFOCREN AR I [F S - 1
BATEAARE Z RN R ER L 2 B - AEE
HESURSCT LIS - AIEERAS SR P RP [EIR 8 - 5%
B Z R RIR H R 2 I8V - AL 56540 55—
fRATR L2 REFAIBEA - B FREYR EREFRN - 5%
PR N EHER ~ URARARE ) i il 2 JRR > BAEAH
ZEENE - TR EIRBRERRAIZ ATE - B AR E Ay
PRz B R EFBRRT - J9RITE R UFILZ 5 - L
BIERBE IR R ET 2585 -

"HHREFBRF ) FLUEAEEL (HE) FIR?
TEE (BHE) SR, ETERERE ) FAIZEG
QT 721 (GIEEREER RS A ERERE)
T RIS (89/04/25) §5-V
L HRVEREAT Ry E P ERBZFERAREREZ
B E R ERE

PR (defensive democracy ) 2 ?
BTN T EVARE
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A~ BOEEARIEA
HH R FEFEEFLFE =& A5 AJH Al (the underlying principles of
the Constitution ) » G1F5 :
— ~ REHLAIFEHN (democratic republic principle) (§1)
1. REHEAIE
81 :ThERR--BEA - B - REZRIILAIEA |
1.1 A (of the people) : the government be composed of

the people
— REFAEHE - EEIGEMSE

1.2 & (by the people ) : the government be chosen by
the people and thus responsible to the people—

the legitimacy of the government derives from the
consent of the governed

Gue (BUR) BVIEEMWRERRCaENIEE
1.3 EEZ (for the people ) : the government be responsive
to the people— EZ i (EUEHHY) FBHA KL
TE » fF SeianyEfEis5 (moral standing)
2. FIREREFA] (RERA]D
82 : M hEERE Y THBREIR S8 , ARHEEHTEIE
Jh g RAVERERT T © How?
2R A& E&(self-determination &
self-rule/governance)
817 : " N\RAHEH - BB - AlfI AR 1
88129~132 : i ~ P ~ HEE - ESCHIE
o BORHER (887~24) HL[EREREEUAT

aaaaaaaaaaaaaa University
# OpenCourseWare

Tu 22 KBH AR R



16 OEEBPURL) %40

FANE (FAHERD 1B RZFBEANE (objective

Grundsatznormen, Constitution as a code of social moral )

1.

ZHEENIEERE (objektive Wertentscheidungen )
CNREEE ) (ARERECREES ) ThREEENRERE (R

HIJ (principles, Prizipien))

1.1 f#EEFASE (Grundgesetz, GG) 81-1 1 ' A MBI A A
=0 FTE B R A 75 B ra A MR- |

1.2 GG 81-11 : " H: - FEEEARSLFA 0B A] 3
Bl NRE J5— U B g Rt AP B R 2 A

1.3 GG 81-lIl : "(ARZ ) DUNFryIEARER] - #RILZE
TTEUENARE - R EREA L EREH -

1.4 A Cprinciple) v. 7ER (rule) JRANZ—HE " i fE
{E#r<>  (optimizing commands ) » . 7502
= AR " fEEMER S (definitive commands ) »
HEATTE T -

ROBERT ALEXY, A THEORY OF CONSTITUTIONAL
RIGHTS 44-69 (2002); RONALD DWORKIN, TAKING
RIGHTS SERIOUSLY 22-28 (1982).

CEEARREFIET & = A%¢ 7 ( Drittwirkung der Grundrechte )

sofl T T ( Ausstrahlungswirkung der Grundrechte )

Q NSNS eI A S s - 7 =L =h =
ZHR 7 (AR v. FUEBEEIRAD)

OF0 2  FELNfE] (how) EFEE ? Whose duty to enforce?
REE A EREEA T EE ) B ? L EKRRRE
PRk (B T RREHIELE o B IERVEES
72 ff) MRS EAREEE ?

Y
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3. (EZE) AAMERN 2 (R3S (Die grundrechtliche
Schutzpflicht) ARG KEIR (REHEAME  RREZ
it \RZ 2% GG 81-1 1 " AMEFEATRIL - AraEl
RIS HER - BEIREAEER, -
1St ZE (f£5%) “FE (UntermaBverbot) v.

201 (FE#]) 87 (U bermaBverbot )

3.2 FARELL AR AR BRE Fp 2 B EH B R
(' Grundrechtsverwirlichung und -sicherung durch
Organisation und Verfahren)

3.3 FE= 400
FEEE T IR ARV EREE T IRlE 2 BE » B1E
HEORAE AARHA 2 A IRRET TS0 H B {5 A ~ U B iR
T RERE RN EZ AEIBE = AN IRE  HEE
BENEH - 8 S S B | -

=~ #EJ1537 1R Rl (doctrine of separation of powers)

1. DY{EEE
11 sEE R (fhoev #J7)

1.2 7K RESHr (ot s TRE NG ~ SFEEAHYE S T
e i)

1.3 EFEZEDE (constitutional review, judicial review of
constitutionality ) (8171 : ElEMRACEE S ZEME)
 Counter-majoritarian difficulty of judicial review &%

EAGEESTEE L (Huter der Verfassung, guardian
of the Constitution) » FEAREG I E A FREE ©

o IEEFAE G (theories of judicial review)
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FiRe PR SES > (IEREZ GVEEEN
AR EEFEEEMEEGRVIEE) » B\
(EFESEEIHEEI - O w5 2) 0 H
1~72 (2014 4 » HETVURR)
« Justiciability doctrine
L S1ER (T BEEFE-- KEBEHHERE
FEREZ M) BN IE - CEEF T HEENE P fE
T3 « ) H 80~81(2014 4> HEFTIURR )
L4 HERT & RERTZHIM
Vg~ 3 () JERN (rule of law, Etat de droit, Rechtsstaat ) &
F9 TROEITEC JRAN %+ A0& (rule of man) JRAI A
RHEEIHIRE JTE R EMIHIZY T (bring the absolute power
under legal control )
1. BZEMESZATHE - HZE) TAME ) ZH14 (supremacy
of law)

GG 820-111 : ”Die Gesetzgebung ist an die

verfassungsmaBRige Ordnung, die vollziehende Gewalt und

die Rechtsprechung sind an Gesetz und Recht gebunden.”
o "IE, AR T EENF ) ZH> EEFEERE
TR A TIERROE ) 2R RS RIETE
VENE ) AR TIERROE ) 2R O H
o STARE = ARERIRIARUA (ubi jus ibi remedium )
NEAZ " HEREGERE FA S | 2B R EEE - B
fFERERRUE
2. ILEHAEE

21 EREZNER TBEIEE ) CGEREIRE )
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o B 384
o f&7 687
2.2 JEZE IR A
o SR ERAE
ro AR 818 (e BIRA])
F717 ({EEE I E R BT
o (SHECRERH]
852 525, 529, 574, 589, 605, 620,
BT 717 OSERRKEERERERSE)
2.3 AR AL
TEEENS AU > P s M T E S
o FE= 432, 491, 521, 545, 636 (il[iZx 594, 602, 690 )
24 AN E (IEEIEER) EREHR
(transparent ) ~ 455 7] 2% (accessible) ---
2.5 2 1 TE AMETLZ ) (bill of attainder )
2.6 ILEEARIZH GEBRZAIAANFE)
— IEEAEIEEE (M1 31HAD
3. (A TEL (kDY TROETTEL JRAD
3.1 EEREARA] (8172 : dhou ke §811)
o G NS NLAEERTE > PR (R 609, 619, 674)
3.2 VAR REIFRA (PO AR L 885,6)
o B 443 (B4 AR RAD
o Y 614 (LUREIRE RIFAD)
B 707 OSERKEER P AEERE)
o BT 682 (ISP _FElE K TTE)
S FEF 409, 619, 640, 658
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3.3 (VAR TRAEINENE
o FE57 313, 394, 638
(W& -~ &@E) —
B 680 (HAY ~ WA &HE)
miees  (RKEERBITE - ILAMRER AT
FERETER ) > BRHNIRE > (RAGSBEAENRE -y - HE )
SYIL¥TEm ¢ &) H 202~205(2014 £ HEETVURR )
34 EETHEF (FBFIEE)
« B 709 (FEe275)
o B 739 (FfEe275)
W5t > GRIEETTERR ) BINRE > (1TBUE
Frikam) - H 1~31 (2005 4 » #ET )
4. WEZEH]

4.1 FHEAT
« B 530 (FFHEIL) Y H R EEBUHRFPHE 10 8
il 2 A
4.2 VAR

VEERE Y SR (equal protection of law )

4.3 R IEAEREE (timely and effective enforcement )
BAHER TR ER

A4 TEEENAET
SPAEH) Fair trial » ©3RAME , Pd2—)

e (R4 EFIEEA
"EAER ) EREERER (EEEE)
1. BERE&R
8142 (ElFtRAZHE )
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e 810-1l (FROR A REIReESEE R )
1.1 TR = g i (8143)
— SEESHRERRDG] - RS- 180
1.2 SEEREAR (8144)
— NER¥E-> NEREREL (& BOT)
1.3 HifHIFANEAR (8145)
B 214
2. tt&4¢4 (social security)
2.1 {REETAE ~ Z5ERIEE (88152, 154)
2.2 therfrks Rt el (88155, 150)
o B\ PREE B (42/11/19)
o 25 TRk ek (47/07/21 347 > 49/02/24 JiiA T )
2 560, 609
o N EfrbiL (47/01/29)
o BREEFIREEIRG] (78/06/23)
o SR{EF L (83/08/09 A\ » 84/02/27 (T )
o FEEE(EREE (92/05/15 > 104/02/04)
o [FERESE (96/08/08 » 104/12/30)
2.3 55EA(RIE
o T/ (88153, 154, #{E §10-1)
o ITE(RfE (8156, HA(Z §10-VI )
o fm L ORIEAER (NHREEEREL (69/05/14) §65—
(HE{E84-11))
o SIEETEAE (62/02/08)
o E ANtEFZE (69/01/26)
o HLEgEE R PrIEA (96/07/11)
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JF44 TEErER) A (69/06/02) ; ##{E § 10-VII
o EfERERASE (94/02/05, 104/12/16 ) §85, 168
o RFERIETIERECRIE A (104/02/04)
o FEREZHFL (103/01/29)
2.4 N~ NEEHIEE (8157)
o = REREORREZE (83/08/09 A~ Af > 84/02/27 JiifT)
o B 472 (§F=295E MREEE)
3. HEXE
3.1 ZHE FERIE (88159~163)
o BERF 5% (68/05/23)
o WE RAHEEEE L (33/10/07)
o FATTEARSE (63/11/16)
o HEEHE L (42/09/24)
3.2 LRI THE TR (8164, (& §10-X) &
= 77, 231, 258
3.3 BRI - EiTRIE 2 (RIFELS%E) (88165~167, HE{Z 88
10-1, 10-X, 10-X1)
o L& EIRTE (71/05/26)
4. FARBSRIROIER R (F551) "1k, Z751E > Ik
(CUNFEATERY ) B FHH A ~ (TR EEE > T E
FEAER A (B #EdET)

% - HHREFEBIFHREER
— - HHRLEFEBER s AEE (ATEEERD
1 BEEXEREERERT
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EATZE R RBERE (XK B) MEE

2. REUFBHEATET ARBEZZTAN  BAZHE
"EENEHE,, EEEMAZETEEHWERE FAA
B RE HEGEK IEE (3218 - ThEE-) REIfRE
TE A EE  (individual autonomy ) 22f » 45F {lE A
FEFEI | (self-realization) fyfker

Gerald Dworkin: “What makes an individual the particular
person he is is his life-plan, his projects. In pursuing
autonomy, one shapes one’s life, one constructs its meaning.
The autonomous person gives meaning to his life.”
o ANMHERE
1 ANMEEE Rtz Ot & E(E - —UIEARERY BLRE
1.1 AL 814
" NEERASRID A BRI S A RS E R
FEPNE= -
1.2 pFREL (1996) RFiiE " EIRAIBL S LTSI EE
Ry EEERT L TR
EREE: () \NMEE L RS (R AR B
810 :" ANEAEA 2 Hig WA REEHER 2 FEEH
FfRit - |
1.3 HAAfEES (UDHR, 1948) FiE @ T ABIZE
FTAE R B EA 2 B S BB
A RERHARRR, - T SR A TEFR ST B
BE o
81: " NAMMEH » PAEE - HEF B35 FE - A&
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HEME - B JEFEAERE - BEFE - @

OR Lk "oy B TRER ) SER (FESYEEE) 7
Cf. ICCPR 810-1 fz ICESPCR 813-1 {#$¢ K " B |

1.4 Charter of Fundamental Rights of the European Union
(2000)
Preamble: ”The peoples of Europe, in creating an ever
closer union among them, are resolved to share a
peaceful future based on common values.
Conscious of its spiritual and moral heritage, the Union
is founded on the indivisible, universal values of human
dignity, freedom, equality and solidarity; it is based on
the principles of democracy and the rule of law. It
places the individual at the heart of its activities, by
establishing the citizenship of the Union and by
creating an area of freedom, security and justice.
Chap. | Dignity
81 ( Human dignity)
Human dignity is inviolable. It must be respected
and protected.

82 (Right to life)

83 (Right to the integrity of the person)

84 (Prohibition of torture and inhuman or degrading
treatment or punishment)

85 (Prohibition of slavery and forced Iabour)m
1.5 = AMEMNEEEHRFEZE (1982 Canadian Charter of
Rights and Freedoms )

MNational Taiwan University
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1.6

1.7

2. R

JR i Orat A\ MEEL R~ BHOC  (HaZ B i = AReAE Law v
Canada (Minister of Employment and Immigration) Z&
[1999] 1 S.C.R. 497 (by J. lacobucci) f " F&sfE | 2
o
PSR RR S R R RS AR R ~ ZIRRED S0 ~ B B
AR~ HEHIR R - TR AR R E -
ANMEE RS E A SRS R H PR B E (self-respect)
K HFAEE (self-worth) o A B R F- 5050 58l
fim ¥ ( physical and psychological integrity and
empowerment)
SRR A ARIEE (1958) JRfEfRaE A MEEg >
o {HE AZE 5@ 4F Bioethics Decision (CC, July 27,
1994, DC 4-343/344) ZEfER

"1946 FEEERTE LTSI HEEE RIS ~ B H
FEAEIR A NMEELR AT DUETE 26 1L
ThEEFEEAEE 2 JER] (aprinciple of constitutional
value ) |
BN AME /A% (European Convention for the Protection
of Human Rights and Fundamental Freedoms) gk A
R

2.1 BrZZi#E)EAE (philosophy of the Enlightenment)
2.2 Immanuel Kant :

Dignity is a function of autonomy and is captured in the

definition of the human being as an end in himself or

aaaaaaaaaaaaaa University
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herself; dignity requires mutual respect and recognition.
2.3 Glnter Dirig :

Dignity is the right not to be turned into an object for
someone else’s needs.

3. ANMEBEBEAE X
3.1 AMEEEZEDR AW E BASE RS » JRE0 - ANE B8
HimBEE 2 FH (as integral and self-determining
Subjects ) « (AT} » AVEBLE B—U) H H RS ZARA -
Q PNERZE IS o1 A i = B
o Peter Singer : BiEg R T HMHUE IS L
Rt A ERORE Z A > BlAIRRHE (fetuses ) ~ &
Ha2 & (severely mentally disabled ) » B[l fEg 0] = -
32 MABE (HEPE) F—UI A ZO AEER
IR 7 — BIEARNI(E AN BHEEA RN 509
HEFI( An aspect of the respect for human dignity is

the right to make fundamental personal decisions
without interference from the state )

(§£<=30 % “decisional privacy”)
3.3 NMEHRZIFEH
3.3.1 EH Iz (BN ) 5&HI ST gE ik~ FL4g -
RETEAEE - B2 22/
3.3.2 MERFE AMEEEEEA Aoy
(indivisible) » JRAE KIS
(irreducible )
4. NMEEEEAA1FRE (right to subsistence )
4.1 PR EAARE (99 BVerfGE 246 ) B " AMEEE: |
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BHERET "R AEFE M (REAEE TR
)
5. NMEiEgEaf=f/ M (the fundamental right to privacy )

5.1 FRRL5S R N B e HoAth o s (B (E Y (B E
Australian Privacy Charter of 1994 : “Privacy is a value
which underpins human dignity and other key values such
as freedom of association and freedom of speech. ---
Privacy is a basic human right and the reasonable
expectation of every person.”

5.2 BERLTHIENFLA & Z R E R 8 N B2 R B
HIRATIRER]

B A7 = AR 1990 (Sammlung des
Verfassungsgerichts 1991/12689, March 14, 1991) :

Privacy entails the right to withdraw the design of one’s
private life and information about it from the public and
the state.

=~ SRR CAFRZRED
O S 2 AR - Bk~ S MR A
L IEM A G g > DUEEEied S 2
1. BUarVHD Bl - T BUERAZ S » JAREH - BUATE
EEHRA
=
O\ > = el 2 DUEER (T E Y 2
1.1 "HF1FEZE | (republicanism)
o BUEMYHBVTEREE " /A%3 , (public good, common
good, or commonweal )
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 BUEHEF (public order) 2 AE Kyt B (community )

o NECSEME (civic virtue) JHEEFIEIREHE R SFEEM 2
AR (moral character ) » JRILFIEIEUEERE 2 Fr
B prad aBlEEA ST A

o REy TAREME ) AEA - & " #I5E , (dialogue )
81 U5 ) (discussion) AJDUSH A %S » FEAIETEL
JEIAT Fy—TEEHHVEFE (deliberative process ) o

o ATeE A% ) WIHEANSHFEEEREB NES  (an
aggregate of individual conception of good or luck ) - [fij
e TEE MR (transcendent) & T Az il JE
A& (exogenous ) @ MAIEBUGHEIE TR <

o "EANEH, BIfE " XE28 | BUahiai " BUs
S AR ERRRE > e F) - FHENEDa

S8 -

o HARHIS G EIHE " TR KE |, (town meeting ) ©
1.2 "Z%5rFFE | (pluralism)
o AR BFER AP ETIHEERMEEMSE K
N=t=1i]

o BUBHFIIAE RN Z 1B M 5, (market) ©
LIt EEE TR A B ASEE i A A
HHE R A B EZeE LB E MBS ES -

o ATel T ARFER ) WA > HEEHIFE A HH—
CZ M -

o {E AHY B HENFRAES M ZE 5 3 SR A
B o BERIVGE RO NSRS - KBNS
DURARHERR % - (2 > RN PEEBREE N e Ak R
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HHEBFIAER » 5 &5 A ZAF (invisible
hand) {EFHHER - MESEENLT -

o BUGA/RHIEE A TEE B BUAE S B A EES
EZe B AR el T At JEHBUEIETF
Y 0 ARSI MER ~ S AR TRER -

1.3 T HEHEFFEF | (liberal republicanism)

SEHRTIE —F 2 & s E 2

Cass Sunstein ZfZ(E " BV FFE | (liberal
republicanism) = " E#HE F | (deliberative
democracy ) - DIHAZ R T/ATEARYER] ) (impartiality
principle) -

FEWER Y | (deliberative democracy ) PUIERZ (M EL;

o BUEREHEZ{Z(0) (abelief in political deliberation) FEi &
PR NEZ R () dHER B I RL A BIRG E (EHY
BT < 6 HEE RN A EAVE 725 o
BB R HRIERE AT & RRELE fVETRL 7R
Sz e HH N HEE M public-regarding reasons ) o BUEE
ZIE B (TSRS YU THRANIR & MmER
B FLELfE S (aspiration ) o

o BUSNRAE R A REZEUESHL (a commitment to
citizenship and to widespread political participation by

the citizenship )

HARZRHREEETEE A2 (asphere of
autonomy ) > ARFHHEREN LS IEREBIL i
NEFEZFEHEEZS -

o B TUBUARYE BIFRAE (committed to agreement

aaaaaaaaaaaaaaaaaaaaaa
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as a regulative ideal for politics)
&P A R R A HER M B &L
i

o BUYSHUAEE (commitment to political equality ) FE
B FHIEIEERE BEAS A ENE SIS ZB0E
s BRTYRIR - BUEA 5w B B AT IS e
RN BRSPS - (HEDR R g8 ~ SO — ) ER
PSSR HIE (caste system) (AR FEF ~ Mnlm R
FEMSETER) - KRB AR S -

1.4 thEg TEERER () B gD TRERE
(deliberative democracy )
"B EE TR R LB R -

(8% ]
O Lk s 3 B IGRE R - AR R o fR
LURsgnfar 2
@ T EHEREFRRSF ) EREICAERK 0 SRARENME
KEHEH?

(E=3°0 19

SpE » (PERBFEENVEARRAD - &SN KE (FAH BT
JAFfg ) - H 31~63 (2015429 H » BET=hf) -

Richard D. Parker, The Fundamental ‘Logic’of Fundamental Law,
WS~ BEER G - (AR RS ) S1H -
H KA1~ KAAT (Hotftse e AEEERITAT - 2007 4E 3 H ) ©
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[FR12E1E]
FET 717 SRR 2P HUE (95 FEFEEESS 3 2 1L (W7H
FNEREZEH - REREZABANE » B hER " EHEEER
qi, 2
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1945/10/25
1946/12/25
1947/02/28
1947/07

1947/12/25
1948/10/25

1949/05/20

1950/04/20
1954/01/29

1960/03/11
1969/12/20
1988/01/13
1990/03

1990/03/21
1990/06/21

1990/06/28

16 (UEAEFBER)
i - TEAELL

B

EIREUFHAG A (GEIEE)
b REE A HE AT
A

(1996 FEFER - WHEERHLCEH)
BEIRBUFEAREA " 8B EEE
(%2 1991/05/01 &% 1 » 51 44 )
FERBIEAT ((TELCSH)
FEBEERARGHIE " BB EEL IR R
(%2 1991/05/01 & I1F - 51 43 )
S0 HUEA=RET Y
(%2 1987/07/15 fi#fgg - 51 38 4F)
" EERERTET B4, AR
B 3L M (B @ RAC T TR
— HEFEEG )
TR = RIEIE (MEGTHIEAR TR KEL
— T R )
LR TR B
AT - FEMEEE
By AR (ALK T EIREERE - [0
i R IBUAR ] )
FEERA GBS EHE REE  ((LH84R
BT 261 A (F—EAREIHNE L PR RANE
FHL 1991/12/31 Z8 AT )
EEEH AR (ERAEREEIL)
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1991/05/01

1991/05/17
1991/12/21
1992/01/01
1992/05/28
1992/12/19
1993/02/01
1994/08/01
1994/12/20
1996/03/20
1996/05/20

1997/07/21
1998/12/20
1999/09/15

2000/03/24
2000/04/25
2000/05/20

2003/12/31
2004/03/19
2004/03/20

2005/06/10

JE¥EE) 2016

—REBEIGEWRSA (HEE B & 2 T O
f2) & BhEEELEFHEAL E

"B S AL ERRC A AL R BEIE
BEBRERE (e )

5 EE RS RFRE

CRE RSN

BUEII TR (Y mSCETER)

B EIIEMT

SREEEMSOAT (FEAE T )
FEEEEE R
T REELR H

G ~ EHEEHTSE NUEE ~ BI4E4R
(1997/07/01 & & m TR > BEIL &SR HITTEIE )
PORE A BTN (BT RITER R BE)
BRI (BT T HE D)
AREEBERSA (BIRMH] R 2 REEE DL
ilawcq D)
FET 499 NF (EEFEARE AN ERUEE

e ==

INREEREGSLAAT CR BB ESUR (EBEIR)
BRKR ~ ;a5 (RiEs) g HEE - BI%E
G (BB —RBUEERE)

DEREEEEHE

=—JUEEE

RFAREEE RN
(" SORGHEEZE BT R 38 3R )
CRERIGERCNAG (BERRETK > EE R
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DNERER)

2008/05/20 LI ~ AEE (HIRE) stEH+ @ - &)
da (R )

2016/05/20 ZEHSL ~ PR (R#ER) SUEHHIUELE - &)
. (=B )
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B3 T4 . |
) e g T (Universal Declaration
10- ,?[%— 3R of Human Rights)
1|5 2% F...... P PP
Bk £ & o S A
Preamble: ”The
peoples of
Europe, in { Charter of

11

creating an ever
closer union
among them......
85 (Prohibition of
slavery and forced
labour)

Fundamental Rights of
the European Union )
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Privacy is a value
which underpins
human dignity
and other key
values ...the
reasonable
expectation of
every person.

( Australian Privacy
Charter of 1994 )
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