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@DCM Yardley: the system of laws, customs and conventions
which define the composition and powers of organs of the

state, and regulate the relations of the various state organs to

B

one another and to the private citizen.”

N
« Constitutio —constitution, constitution, Verfassung (f{&d»‘ .
A~ i)
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1. 2 BE 205
SRR EA(L1787)
(R FEA A (Grundgesetz,  1949)
ABES T LA A(1958)
2. ¥ #FXFF 2 (1946) 5 e
21 3
NE (RS LE P HF)
i
Ofrcic (27) L& FF2ELA?
QfEzx3
Q EETERE Bk N
QBE4 A FETTARIDANE T A AR
22 &% (143 175 ;)
221 - % B (SpEOTHRRESILEE )
81 RAixfr® (X2 T 24vW)
o FThE (Huip?5% ) R A v B (BR)
o W# (R F125:%) @ #4cR(republic)v. = 1 K
(2 ®) (monarch, kingdom)
82 M % - j&(popular sovereignty) & R
oM I - RWZPIF2EA AR (L

#1%)
o Wb I REALE B p A aiES (i)
% %% & 7{nation state)
83 W&
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e ZiEH B IEL 811
o & AR %05 ] (104/05/06) §2
(FHFEAX V. 2@ RLAR) —
o 3 AR %05 5% 7 B (103/12/10) §84, 5
§4 473
o« ¥ B (AERE B AT
¢oE S ®ALA 2 AR £ (87/01/21)

§82,3,4,14
PEAREBEAAREZ AR
(87/01/21) §2
B A A AR R R A
(98/11/18)
o 3L
A% §3 (SZ B N4 E)
Q GEREEEE: =N
Q 3 328
o FLAA
Bl ik (81747 ) — = pedisk (14 — 3/4
X3/4) + 244 (12) (#13 §81,4-V)
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L)
222 5% (A fflEm) & $L-% GEE -
Toho Al AT )
AR S & £ =2.21+22.2+2.23

) LI Py
223 ¢ & & TH4 2 | (branches of powers) /&
e ZF WA+ §
I S N
e %I F Ay
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cEAE g
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Q [N R
224 ¥ & grp S
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The higher law
» Grundgesetz (basic law)
2. AR
2.1 %% 2 % - (supremacy of the constitution, Vorrang der
Verfassung) (8171-1)
o Fix2xd F v Tix & (statute, Gesetz, loi) (8170)
22 2 (224 ) g3kt (8172)

.rﬁ"é:\J

EHR &L FRARR 2 §150-1
FFCRP) ¢ AR 2 §150-11
#1617 (% 154)

ET R AR (BT 374)

23 Fitfas

231 # gt irdl ($2)
i+ (88171-1,172,114)
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232 BRS04 ($2) RTAZBPMER D
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2.4 Hans Kelsen (1881~1973) i Ff & i 23 |
(Stufentheorie)

FEAHH
(Grundnorm,
basic norm)

’4:[:2‘.

BULR
(Verfassung,
constitution)

e § 171
Gesetz (statute) — R
..................... (Generalnorm,

GER) &% § 172 general norm)
Rechtsverordnungen

(legislative rules)

Z PE—— Il AR A
HETES (810 %0x P (Einzelnorm
Rechtsgeschift | Verwaltungsakt | Entscheidung \ “jndividual norm)

3. WL FE 2okt F T E W AR D
Bruce Ackerman " = =~ % 3 32 %; | (dualist democracy)
“hlgher track” (2 &% 2 ) v. “lower track” ( Rz % 4 )
HEgz > (223820238 0%2 %% 1%
B FHEIEHmAE ) BN ST (FASHEEE LT
WA LR e X ) F 24017 (2014 & o R AR ) o

il

A - BEEENEE
FOEIIRGIRZAE ST - LAGREE A BRREFIMIIR AR E
BN~ a82 29 TRAAEALuP 2?5 XM %2
-~ 2 A PRAYEURT (a balanced and limited government)
1. §E 143175 Hij(doctrine of separation of powers)
o PO{EEIF (5FE5 2 5%)
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2. ETIERIIEUN (v. BEEEUT)
o H /¥ Z(liberalism) Y {247
o BRI N MEAUE

s S TEBHYBUR ) (bring the absolute power under legal
control)

— rule of law (3234 , Etat de droit, Rechtsstaat (3734 )
1. BIZRRES ) Z AT E AR HEHIHIZY (supremacy of law)

o MEEEEATE GG 820-111 1 T2 2 k= &3 F 242 B 2
ok FREEPZEER 2 EEZ 2404 ("Die
Gesetzgebung ist an die verfassungsmaiige Ordnung, die
vollziehende Gewalt und die Rechtsprechung sind an

Gesetz und Recht gebunden.”) (¥ 16 &%)
11 Tz 08 (0 & (2R > 24348404
1.2 Tkt 7o, BB
o ER (8172)
o« AR
o BAEM K
e ¥ AEA (RMRRE DT F TS )
1.3 rfz‘:;‘;%'ﬁu R
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2. =L (FFH) BIr
e 3530 (F2p22 pd AAFFRFARES » 224
2 £ & Rp)
3. A VIERAR
o2tz @ A A T % (equal protection of law)
4. FESAREE (timely and effective enforcement)
=~ T EFAVEUR | (bring the absolute power under popular
control)
e X 1 =& X HRELH A(self-determination & self-rule/
self-governance)
§1: Mo #Faf-- 523 ~ s~ A3 2 el o
1. "EEFH | (of the people) = The government is composed
of the people.
— R R BRIARs
2. "G ) (by the people) = The government is chosen by
the people (and thus responsible to the people).
- JT:‘C}?;]‘ (Fip) e g% p %??ﬁﬁiiéjﬁ gl ,%;(the
legitimacy of the government derives from the consent of
the governed.)

2.1 B = 2 1 (popular sovereignty) 5
22 B3 499 (g i Eage) (F% 43)
3. "ER= ,(for the people) = The government is responsive to
the people.
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FFTREF AR 2 S dE
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1. B/1E F F(liberal constitutionalism) BLAFR ERF (limited
government)
1.1 "= &3 %, (constitutionalism) %k
1.2 FJEILAGRIEE N B B Fs H 1Y 242 e MR
(procedural limits)
SHIRE 2 (negative state)
Deshaney v. Winnebago County Department of Social
Services, 489 U.S. 189 (1989)
2. 1€ 77 FE F F(social constitutionalism) L 1E £ 27 (welfare

state, Sozialstaat)
21 &2 2 5 RF F P (substantive ends) s+ £
2.2 # 1& & jLpositive state) (v. F & & 70
e 2 BBAFERL T
e M RFHEF FEFTF 2
EHEd > B2 27§
4, Txin e Txa
e (3 4) é”f‘aé (%
£

A1 3590 Lt TRFEE-MABE S - WA LA S fesin
42 Big(Kant) : Titd nAeE RS E e 24 R

1% 4 E p P e (“Law without democracy is empty,
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democracy without law is blind.”)
43 T- =~ i e Toxi ) () 592
4.3.1 Bruce Ackerman @ % i ik > fEF] 2 =
7 (2R E2 P23 8nd 2 k- &
RFAD§ AT AT (RS
AT RS A2 RTHe ¥ )0 F 24 0T (2014
& R oR) o
432 B FF A2 E 27 3 2 BB ?
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FEpmz A L ME P FE 2 N - i E
SR AARRE AR
o SEEISBHAAE L 889-V ¢ Fchra & frscil 7
Hivs 3 ERAT
o 2E] - R
o BEF 499 5 B 721 (BT8R RIAE B finE sy
AEERE) (FEE458)
(OF 3% Br (£ SRR 2
5 Tx&14&, &3
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Louis Henkin :

popular sovereignty: consent of the governed,
accountability of officials to the people

constitution as supreme law

rule of law

separation of powers: limited government,
independent judiciary, civilian control of the military
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respect and ensure individual rights
constitutional review

A

a4

respect for self-determination: the right of people to

choose, change, or terminate their political affiliation.
o 3 381 (Txfpai 2
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B¢ ® "= i %5, (constitutional democracy)z. B i
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[Ersra]
AT (w2 p F2RE) o (Fri) > %5
¥ 44 > F 83~91 (1990 &) -
Richard Bellamy, Republicanism, Democracy, and
Constitutionalism, in REPUBLICANISM AND POLITICAL THEORY
159-189 (C. Laborde & J. Maynor, eds.) (Blackwell, 2008).
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